
 IN THE SUPREME COURT OF TENNESSEE  

 AT NASHVILLE 
  

 

ABU-ALI ABDUR’RAHMAN,    ) 

   ) 

Appellee,      ) 

   ) DAVIDSON COUNTY 

v.         ) NO. M2019-01708-SC-RDM-PD 

   )  

STATE OF TENNESSEE,      ) 

   ) 

Appellant.             ) 

 

 

MOTION TO ASSUME JURISDICTION 

 

The State of Tennessee, pursuant to Tenn. Sup. Ct. R. 48 and Tenn. 

Code Ann. § 16-3-201(d)(1), moves this Court to assume jurisdiction over 

the appeal in the captioned matter.  The State filed its notice of appeal in 

the Court of Criminal Appeals on September 20, 2019, to seek review of 

the Davidson County Criminal Court’s August 29, 2019 “Agreed Order 

Allowing Amended Judgment,” which amended Abu-Ali Abdur’Rahman’s 

(“the petitioner”) death sentence for first-degree murder to life 

imprisonment.   

Under the “reach-down” statute, Tenn. Code Ann. § 16-3-201, this 

Court “may, upon the motion of any party, assume jurisdiction over an 

undecided case in which a notice of appeal . . . is filed before any 

intermediate state appellate court,” id. § 16-3-201(d)(1), provided the case 

is “of unusual public importance,” presents a “special need for expedited 

decision” and, involves “[i]ssues of constitutional law,” id. § 16-3-201(d)(2). 

Electronically RECEIVED on September 25, 2019 Electronically FILED on September 25, 2019

Appellate Court Clerk Appellate Court Clerk

IV12019-01708-SC-RDM-PD



 
 2 

This appeal meets all three requirements for assumption of 

jurisdiction by this Court.  The case is of unusual importance to the public. 

The question of the authority of District Attorneys General and trial courts 

to modify final judgments at will affects the rights and interests of 

innocent victims and of the people of this State.  In the absence of 

guidance from this Court, the practice of modifying final judgments 

threatens to undermine the public’s trust in the integrity of the criminal 

justice system.  The case involves issues of constitutional law, including 

the subject-matter jurisdiction of the trial court, due process 

considerations, and the doctrine of separation of powers.  And expedited 

review is needed to ensure final resolution of these important issues before 

the petitioner’s execution date, which has been set by this Court for April 

16, 2020.    

 

QUESTIONS PRESENTED FOR REVIEW 

The questions presented for review on appeal include: 

1. Whether the Davidson County Criminal Court lacked jurisdiction 

under the Post-Conviction Procedure Act to accept the parties’ 

agreed order modifying a final judgment when the post-conviction 

proceedings had not been reopened, there was no basis for reopening, 

and the claims which the parties purported to “settle” had already 

been rejected—repeatedly—upon state and federal court review in 

direct appeal and collateral proceedings (see, e.g., Order, Tenn. S. 

Ct., filed 4/5/02, App’x F (denying motion to recall mandate and 

specifically rejecting, on the merits, petitioner’s Batson claims 

premised on the prosecutor’s jury notes)).  
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2. Even assuming that the trial court had reopened the case, whether it 

had any basis for doing so, since Foster v. Chatman, 136 S. Ct. 1737 

(2016), the case relied on by the petitioner to support his motion to 

reopen the post-conviction proceedings, did not create a new rule of 

law. 

3. Whether, by commuting the death sentence imposed by the jury, the 

trial court improperly infringed on the power vested by the 

Tennessee Constitution in the Governor to grant clemency, thus 

violating the doctrines of separation of powers and due process of 

law. 

4. Whether the trial court exceeded its authority by commuting the 

death sentence purportedly for extenuating circumstances without a 

certificate from the Tennessee Supreme Court as required by Tenn. 

Code Ann. § 40-27-106. 

 

STATEMENT OF RELEVANT FACTS 

 In 1987, a Davidson County jury convicted the petitioner of first-

degree murder, assault with intent to commit first-degree murder, and 

armed robbery.  The jury imposed the death penalty for the murder 

conviction, and the trial court imposed consecutive life sentences for the 

remaining two convictions.  The petitioner appealed, raising, inter alia, a 

challenge to the selection of the jury under Batson v. Kentucky, 476 U.S. 79 

(1986).  This Court affirmed the convictions and sentences, and the United 

States Supreme Court denied certiorari.  State v. Jones, 789 S.W.2d 545 

(Tenn. 1990), cert. denied, 498 U.S. 908 (1990).  

 The trial court denied post-conviction relief, the Court of Criminal 
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Appeals affirmed the decision of the trial court, and this Court denied the 

petitioner’s application for permission to appeal.  James Lee Jones v. State, 

No. 01C01-9402-CR-00097, 1995 WL 75427 (Tenn. Crim. App. Feb. 23, 

1995), perm. app. denied, (Tenn. Aug. 28, 1995).  The United States 

Supreme Court denied certiorari.  James Lee Jones, Jr., aka Abu Ali-

Abdur’Rahman v. Tennessee, 516 U.S. 1122 (1996).  

 The petitioner again raised a Batson claim in his petition for a writ of 

federal habeas corpus.  The district court granted the State’s request for 

summary judgment on that issue, but the court separately held that the 

petitioner had received ineffective assistance of counsel during sentencing 

and granted relief as to that claim.  Abu-Ali Abdur’Rahman v. Ricky Bell, 

999 F.Supp. 1073 (M.D. Tenn. Apr. 8, 1998).  Both the State and the 

petitioner appealed.  The petitioner, however, did not pursue the Batson 

claim in the appellate court.  See Abdur’Rahman v. Bell, 226 F.3d 696 (6th 

Cir. Sept. 13, 2000), reh’g and reh’g en banc denied, (Dec. 22, 2000).   

 The Sixth Circuit reversed the district court’s determination on the 

ineffective-assistance-of-counsel claim and reinstated the death sentence, 

concluding that the petitioner had failed to establish prejudice.  The court 

affirmed the district court’s denial of relief on all remaining claims.  Id.  

The United States Supreme Court denied certiorari.  Abdur’Rahman v. 

Bell, 534 U.S. 970 (Oct. 9, 2001), reh’g denied, 534 U.S. 1063 (Dec. 3, 2001).  

 On June 24, 2016, the petitioner filed a motion to reopen his post-

conviction proceedings in the Davidson County Criminal Court.  (App’x A.) 

In the motion, he alleged that the then-recent United States Supreme 

Court decision in Foster v. Chatman, 136 S. Ct. 1737 (2016), which merely 

applied the three-part test enunciated in Batson to determine whether 
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there was racial bias during jury selection, established a new rule of 

constitutional criminal law that entitled him to relief.    

 In an order entered on October 5, 2016, the trial court announced its 

intent to hold an evidentiary hearing “to determine whether Foster 

announced a new rule of law” or whether the new rule of law had been 

announced in Snyder v. Louisiana, 552 U.S. 472 (2008), in which case, the 

trial court suggested, “Petitioner waived his claim by failing to file the 

motion to reopen for eight years.”1  (App’x B, at 2.)  The petitioner’s motion 

to reopen then languished in the trial court for almost three years until  

August 28, 2019, when the court held a hearing at which the parties 

announced  they had agreed to “settle” the case and presented the court 

with their “Agreed Order Allowing Amended Judgment.”  (App’x C.)  

Without making any finding of constitutional error, without even 

addressing the Foster/Snyder issue, and without making any order of its 

own, the court accepted the settlement and entered the parties’ Agreed 

Order the very next day.  That “Agreed Order” amended the petitioner’s 

final judgment by removing the death sentence, imposing a sentence of life 

imprisonment, and dismissing as waived all the petitioner’s claims.  (App’x 

D, E.) 

 On September 20, 2019, the State timely filed a notice of appeal in 

the Court of Criminal Appeals.  The petitioner is currently scheduled to 

be executed on April 16, 2020.  Abu-Ali Abdur’Rahman (formerly known as 

 
1 The trial court rejected the petitioner’s additional claims that the dissent 

in Glossip v. Gross, 135 S. Ct. 2726 (2015), and the decision in Obergefell v. 

Hodges, 135 S. Ct. 2584 (2015), created new rules of constitutional law 

entitling him to reopen his post-conviction proceedings.  (App’x B, at 6-11.)  
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James Lee Jones, Jr.) v. State, No. M1988-00026-SC-DPE-PD (Tenn. July 

1, 2019) (order resetting execution date). 

 

REASONS FOR ASSUMING JURISDICTION 

 This Court may assume jurisdiction of cases “of unusual importance” 

that present a “special need for expedited decision” and involve “[i]ssues of 

constitutional law.”  Tenn. Code Ann. § 16-3-201(d)(2).  This appeal easily 

satisfies those requirements and warrants this Court’s immediate review. 

 1. This case involves issues of constitutional law.   The issue that 

is at the heart of this case—whether a sentence in a final judgment may be 

modified simply because the District Attorney General and the petitioner 

agree that it should be—implicates a constitutional question of separation 

of powers, since the Tennessee Constitution vests the authority to grant 

clemency solely in the executive branch, not in the courts.  See Tenn. 

Const. art. III, § 6 and Tenn. Code Ann. §§ 40-27-101, -105.  Moreover, at 

the very least, the proceedings in the trial court sidestepped the rule of 

law; they were conducted without benefit of the adversarial process that 

ensures fairness, due process, and transparency in judicial proceedings. 

 In addition, the Agreed Order ostensibly “settled” the petitioner’s 

2016 motion to reopen based on his claim that Foster announced a new, 

retroactive rule of constitutional law.  Foster plainly did not announce any 

such rule, and, without any basis for reopening, the Davidson County 

Criminal Court lacked jurisdiction to reopen the post-conviction 

proceedings.  Subject-matter jurisdiction, which is the lawful authority of a 

court to adjudicate a controversy, is conferred by the constitution and 

statutes.  Kane v. Kane, 547 S.W.2d 559 (Tenn. 1977).  Absent subject-
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matter jurisdiction, the court has no authority to adjudicate a matter, to 

settle a matter, or to modify a judgment.  

 2. This case is of unusual public importance.  It involves 

foundational questions regarding the jurisdiction of courts in post-

conviction proceedings.  The reviewing court must decide whether a post-

conviction court has jurisdiction to enter an “agreed order” that settles a 

capital case decades after the resolution of a post-conviction petition when 

there is no legitimate basis to reopen the proceedings.  This case also 

presents a related and equally important question: whether a post-

conviction court has jurisdiction to accept a settlement of a post-conviction 

case that modifies a final judgment without any finding of constitutional 

error.    

 The resolution of these questions will have significant implications 

for the prerogatives of the Governor and this Court.  What the parties and 

the post-conviction court purported to do in this case—modify the 

petitioner’s sentence to life imprisonment—is a power conferred upon the 

Governor, who has sole authority under the Tennessee Constitution to 

grant reprieves and pardons, Tenn. Const. art. III, § 6, and by statute to 

modify a sentence from death to life imprisonment, Tenn. Code Ann. § 40-

27-105.  Moreover, by modifying the sentence, the post-conviction court 

also usurped the statutory authority uniquely vested in this Court to 

certify to the Governor that “extenuating circumstances” justify 

commutation of a sentence to life imprisonment.  Tenn. Code Ann. § 40-27-

106. 

 This case is also of unusual public importance because of the threat 

posed to the people’s trust in the integrity of the judicial process when a 
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jury’s verdict is so easily nullified and subverted as it was here.  Were this 

“settlement” to stand, no final judgment would be safe from modification 

by mere agreement of the parties and the court.   

 In short, the public interest and public trust necessitate resolution of 

these issues at the highest appellate level. 

 3. This case presents a special need for expedited resolution.  The 

petitioner’s execution date of April 16, 2020, is fast approaching.2  The 

State “retains a significant interest in meting out a sentence of death in a 

timely fashion.”  Nelson v. Campbell, 541 U.S. 637, 644 (2004).  Indeed, 

this Court has taken decisive action to avoid delay in capital cases.  Just 

last year, the Court sua sponte reached down to assume jurisdiction of an 

appeal involving the challenge brought by this petitioner, among other 

capital defendants, to the State’s lethal injection protocol, and the Court 

instituted an expedited briefing schedule.  Abu-Ali Abdur’Rahman v. Tony 

Parker, M2018-01385-SC-RDO-CV (Tenn. Aug. 13, 2018) (order assuming 

jurisdiction pursuant to Tenn. Code Ann. § 16-3-201(d)(3)).  This appeal is 

similarly deserving of the Court’s prompt attention.   

 

 

 

 

 

 

 
2 Although the post-conviction court in this case purported to amend the 

judgment, it did not issue a stay of execution under Tenn. Code Ann. § 40-

30-120(b), (c). 
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STATEMENT OF THE RELIEF SOUGHT 

 The State of Tennessee respectfully requests that this Court assume 

jurisdiction over this appeal under Tenn. Sup. Ct. R. 48 and Tenn. Code 

Ann. § 16-3-201(d)(1). 

 

       Respectfully submitted, 

 

HERBERT H. SLATERY III 

Attorney General & Reporter 

 

 /s Andrée Sophia Blumstein          

       ANDRÉE SOPHIA BLUMSTEIN 

Solicitor General 

BPR No. 009357 

 

/s Amy L. Tarkington                         

       AMY L. TARKINGTON 

Associate Solicitor General 

BPR No. 01345 

 

 /s Leslie E. Price                                

       LESLIE E. PRICE 

Senior Deputy Attorney General 

Criminal Justice Section 

BPR No. 020246 

 

 /s Zachary T. Hinkle                     

       ZACHARY T. HINKLE 

Deputy Attorney General 

Criminal Appeals Division 

P. O. Box 20207 

Nashville, Tennessee 37202 

615-532-0986 

BPR No. 32989 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and exact copy of the foregoing Motion to 

Assume Jurisdiction has been sent by first class mail, postage paid, on this 

the 25th day of September, 2019, to: 

Bradley A. MacLean 

1702 Villa Place 

Nashville, TN 37212 

 

 /s Zachary T. Hinkle                     

       ZACHARY T. HINKLE 

Deputy Attorney General 
 




