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I. INTRODUCTION  

In Texas Department of Housing and Community Affairs v. Inclusive Communities Project, 

Inc., the Supreme Court warned of “serious constitutional questions that might arise” under the 

Fair Housing Act (“FHA”) if disparate-impact liability “were imposed based solely on a showing 

of a statistical disparity.” 135 S. Ct. 2507, 2522 (2015). To avoid those questions, the Supreme 

Court created a “robust causality requirement” and instructed courts to “examine with care whether 

a plaintiff has made out a prima facie showing of disparate impact.” Id. at 2523. This robust 

causality requirement serves an important purpose; it “ensures that ‘[r]acial imbalance . . . does 

not, without more, establish a prima facie case of disparate impact’ and thus protects defendants 

from being held liable for racial disparities they did not create.” Id. (quoting Wards Cove Packing 

Co. v. Atonio, 490 U.S. 642, 653 (1989), superseded on other grounds, 42 U.S.C. § 2000e-2(k)).  

This class action directly implicates these “serious constitutional questions” by challenging 

Cleveland Water’s water-lien policies based only on an alleged statistical disparity. In both the 

Complaint and the Opposition to this Motion, Plaintiffs focus on one thing—establishing a “racial 

disparity” based on a comparison of U.S. Census statistics. But Plaintiffs do not allege any facts 

to suggest that Cleveland Water’s water-lien policies created the racial disparities alleged in the 

Complaint. Besides, a disparity alone is not enough; Plaintiffs’ burden is to plead a causal 

connection between Cleveland Water’s policies and an increased risk of foreclosures on Black 

residents’ homes, and they must do so by alleging facts, not just “[o]n information and belief” 

assertions, that “many of these foreclosures were the result of unpaid water debt.” (Compl. ¶ 14.) 

Under the Supreme Court’s “robust causality” standard, Cleveland Water is not required to “prove 

the negative.” Plaintiffs’ inability to allege facts showing a robust causal connection between 

Cleveland Water’s water-lien policies and an alleged disparity in the risk of foreclosures thus 
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requires dismissal of both Plaintiffs’ Federal FHA claim and Plaintiffs’ Ohio FHA claim raised 

under R.C. § 4112.02(H). 

Plaintiffs’ Due Process and Equal Protection claims on behalf of “Shut-off” and 

“Overbilling” classes fare no better because Plaintiffs are unable to identify a state-law 

“entitlement” to either of the two property interests alleged in their Complaint: (1) an unqualified 

“property interest in the expectation of water services” (Compl. ¶ 143), and (2) “a property interest 

in accurate water bills” (id. ¶ 155). In their Opposition, Plaintiffs point to several state law 

provisions that provide procedural protections to consumers, but those process-oriented rules do 

not elevate consumers’ interest in continued water service to the level of a constitutionally 

protected property entitlement that can be vindicated through a § 1983 civil rights action. 

Plaintiffs’ inability to “show a ‘legitimate claim of entitlement’” rooted in existing state law thus 

requires dismissal of each of Plaintiffs’ Due Process claims. 

In short, Plaintiffs’ Opposition does little more than rehash the allegations in the 

Complaint, without offering any excuse for Plaintiffs’ pleading deficiencies. For these reasons, 

and those addressed in Cleveland Water’s initial memorandum in support, Plaintiffs’ Complaint 

should be dismissed in full.   

II. LAW AND ARGUMENT 

A. Plaintiffs’ Federal FHA claim (Count I) fails because Plaintiffs do not allege 
any facts causally attributing foreclosure rates among Black residents to 
Cleveland Water’s water-lien policies. 

At the motion-to-dismiss stage, Plaintiffs’ FHA claim rises or falls on a single issue—

whether Plaintiffs satisfy the “robust causality requirement” established by the Supreme Court in 

Inclusive Communities, 135 S. Ct. at 2523, which is part of their burden of alleging a prima facie

case of disparate-impact liability. Plaintiffs concede that their disparate-impact claim is premised 

solely on the alleged statistical disparities identified in the Complaint. (See Opp., Doc. 9 at 7-12.) 
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And, as the Supreme Court explained in Inclusive Communities, dismissal is mandatory when 

Plaintiffs fall short of that burden: “a disparate-impact claim that relies on a statistical disparity 

must fail if the plaintiff cannot point to a defendant’s policy or policies causing that disparity.” 

135 S. Ct. at 2523 (emphases added). 

Here, Plaintiffs’ burden of proof means that to survive a motion to dismiss, Plaintiffs must 

specifically identify statistical evidence demonstrating that Cleveland Water’s water-lien policies 

place Black residents at a greater risk of foreclosure and subsequent home loss—statistics they do 

not have. Indeed, Plaintiffs admit that unavailability is the touchstone of their FHA claim. (See

Doc. 9 at 4 (“Plaintiffs allege that Cleveland has violated Section 3604(a), which proscribes 

policies that ‘otherwise make unavailable or deny’ housing on the basis of a protected 

characteristic.”).) But the statistics Plaintiffs cite prove nothing about housing availability; instead, 

they allege that water liens are more likely to be placed on majority-Black census blocks than 

majority-white census blocks, and that this may create a higher downstream risk of foreclosure. 

They admit this, arguing “Cleveland’s water lien policy disproportionately causes Black residents 

to be more likely to be subject to a water lien” (id. at 11), without alleging anything to do with 

foreclosure rates on properties encumbered by a water lien. These are not the same thing. Despite 

Plaintiffs’ assertion that water liens may decrease home equity and can increase the risk of 

foreclosure, many water liens never contribute to an actual foreclosure and Plaintiffs offer nothing

to show how many do. Ultimately, it is impossible to judge from the face of Plaintiffs’ Complaint 

what impact water-lien placement actually has on housing availability because Plaintiffs do not 

offer any statistics that address that key issue of causation. Plaintiffs can say “heightened risk” all 

they want, but without statistics to show how much water-lien placement affects that risk, they 

cannot make the “robust causality” showing required by Inclusive Communities. 

Case: 1:19-cv-02911-SO  Doc #: 10  Filed:  03/30/20  4 of 15.  PageID #: 155



4 

Plaintiffs’ rejoinder—that they are entitled to an “inference of causation” (id. at 10) 

because the water-lien policy “necessarily causes” Black residents “to be at greater risk of 

foreclosure and eviction” (id. at 12)—runs counter to the Supreme Court’s direction in Inclusive 

Communities. The very point of the “robust causality requirement” is to ensure “that disparate-

impact liability is properly limited” and “that ‘[r]acial imbalance . . . does not, without more, 

establish a prima facie case of disparate impact’ and thus protect[] defendants from being held 

liable for racial disparities they did not create.” Inclusive Communities, 135 S. Ct. at 2522, 2523 

(quoting Wards Cove Packing, 490 U.S. at 653).  

After Inclusive Communities, it is not enough for Plaintiffs to just allege that “nearly 6,000 

residents found themselves in tax foreclosure” over the same four-year period when “Cleveland 

Water placed more than 11,000 water liens” in Cuyahoga County without alleging any facts to 

causally connect those two numbers. (See Compl. ¶ 55.) Yet, Plaintiffs offer zero facts or statistics 

to determine, or even estimate, how many of those “nearly 6,000” foreclosures were on properties 

encumbered with a water lien, merely alleging “on information and belief” that “many of these 

foreclosures resulted, at least in part, from unpaid water debt.” (Id. ¶ 56.) As the Supreme Court 

directs, “[a] plaintiff who fails to allege facts at the pleading stage or produce statistical evidence 

demonstrating a causal connection cannot make out a prima facie case of disparate impact.” 

Inclusive Communities, 135 S. Ct. at 2523.  

Further, the Inclusive Communities “robust causality” standard is particularly challenging 

for plaintiffs to meet in cases—like this one—where a statistical imbalance may result from a 

“myriad of innocent causes” for which the defendant is not responsible. See Wards Cove, 490 U.S. 

at 657. The Fourth Circuit recognized just this in Reyes v. Waples Mobile Home Park Limited 

Partnership, 903 F.3d 415, 426 (4th Cir. 2018), a case which Plaintiffs repeatedly reference. In 

Reyes, the court used a dramatic example of a “bare statistical discrepancy”—a scenario in which 
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“5% of the workforce was non-white and 95% of the workforce was white”—to illustrate why an 

imbalance, alone, is not enough. Id. at 426-27. Specifically, the court in Reyes explained that a 

discrepancy like that is not enough to show causation  when there are other factors to explain the 

imbalance, such as (in this hypothetical) “a dearth of qualified non-white applicants.” Id. at 426-

27. This reasoning from Reyes explains why the inference Plaintiffs seek is inappropriate; none of 

Plaintiffs’ allegations rule out other potential explanations for the alleged disparity in water lien 

placement, such as income, unemployment rates, the presence of absentee landlords, and a higher 

rate of abandoned housing.1

The cases referenced by Plaintiffs in their Opposition do not support Plaintiffs’ use of 

Census data to prove causation. For example, while it is true that Reyes allowed that disparate-

impact claims may proceed even where there are other potential causes for a disparity, Reyes also 

supports holding Plaintiffs to their “robust causality” burden of proof. In Reyes, the plaintiffs met 

that standard in part because the challenged policy allegedly lead directly to the termination of the 

putative class members’ leases, which meant that the existence of a large statistical disparity (10 

to 1 in Reyes) was sufficient to allege causation on the pleadings. Reyes, 903 F.3d at 429. Thus, 

there was no need to assess an alleged “heightened risk” of home loss in Reyes. The same cannot 

be said here, where there is no allegation that placement of a water lien on a property leads directly 

to foreclosure or eviction, nor any allegation that Cleveland Water even initiates foreclosures. 

Here, unlike Reyes, the allegations are that Cleveland Water’s policies cause an increased risk of 

foreclosure, but without any facts alleged to assist the court with quantifying that risk or showing 

1  Although Plaintiffs allege that “[t]he disparate impact of Cleveland Water’s water lien policy 
on Black residents is independent of those residents’ income” (Compl. ¶ 71), Plaintiffs offer 
no support or citation for this allegation, which appears to be the sort of “mere conclusory 
statements,” devoid of factual support, which courts routinely disregard under the Rule 12 
pleading standard. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  
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how Cleveland Water’s policies causally affect it. And beyond Reyes, the other cases Plaintiffs 

cite that purportedly relied on statistical disparities—Mt. Holly Gardens Citizens In Action, Inc. v. 

Township of Mount Holly, 658 F.3d 375 (3d Cir. 2011), City of Memphis v. Wells Fargo Bank, 

N.A., No. 09-cv-2857, 2011 WL 1706756 (W.D. Tenn. May 4, 2011), and Groach Assoc. #33 LP 

v. Louisville/Jefferson Cty. Metro. Human Relations Comm’n, 508 F.3d 366 (6th Cir. 2007)—all 

pre-date the Supreme Court’s Inclusive Communities decision, and so have no bearing on when or 

whether statistical disparity evidence, alone, may suffice to support a claim under the FHA.2

In summary, Plaintiffs’ attempt to hold Cleveland Water liable for the impact its water-lien 

policies allegedly have on the risk of foreclosure among Black residents, without alleging any

statistics causally connecting liens to foreclosure rates, falls well short of the Supreme Court’s 

“robust causality” mandate. The Supreme Court made clear in Inclusive Communities that the 

robust causality burden “limits” disparate-impact liability by ensuring that a “racial imbalance . . . 

does not, without more, establish a prima facie case.” 135 S. Ct. at 2522, 2523. Because Plaintiffs’ 

claim relies on a statistical disparity alone, with no facts alleged to support a causal connection 

between lien placement and foreclosure risk, Plaintiffs’ claim “must fail.” Id. at 2523. 

2 Plaintiffs also cite an unpublished Michigan state-court decision, MorningSide Cmty. Org. v. 
Sabree, No. 16-08807-CH, slip op. (Mich. Cir. Ct. Oct. 17, 2016), asserting that the court held 
that a plaintiff “properly states an FHA claim through statistics showing that tax foreclosures 
were disproportionately located in predominantly Black areas of Wayne County.” (Doc. 9 at 
9). Defendant cannot evaluate this assertion because Plaintiffs did not attach a copy of this 
decision and, despite best efforts, Defendant has been unable to obtain a copy from the 
Michigan Circuit Court’s docket or any publicly available database. Even assuming that the 
decision says what Plaintiffs claim, an unpublished Michigan state-court decision has no 
binding and little persuasive value.  
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B. Plaintiffs’ Ohio FHA claim (Count II) fails for the same reasons as Plaintiffs’ 
Federal FHA claim (Count I). 

Plaintiffs claim that they “specifically alleged a disparate impact violation under the Ohio 

Civil Rights Act” (Doc. 9 at 13), but the Complaint shows otherwise. Count II of the Class Action 

Complaint plainly asserts a disparate treatment claim against Cleveland Water, alleging that 

Cleveland Water “intentionally, knowingly, and continuously” “engaged in, and continues to 

engage in, a policy, pattern, and practice of discrimination against Black residents of Cuyahoga 

County.” (Compl. ¶¶ 135-36 (emphasis added).) To the extent that Plaintiffs’ claim is for disparate 

treatment, it should be dismissed due to Plaintiffs’ failure to plead any supporting factual 

allegations. To the extent, however, that this Court construes Plaintiffs’ Count II as a claim for 

disparate-impact liability, then it should be dismissed for the same reasons as Plaintiffs’ parallel 

claim under the Federal FHA. See Eva v. Midwest Nat’l Mortgage Bank, Inc., 143 F. Supp. 2d. 

862, 890-91 (N.D. Ohio 2001) (courts “may rely upon the federal case law under the FHA to 

resolve” motions to dismiss under the Ohio Civil Rights Act’s parallel provisions). 

C. This Court should dismiss Plaintiffs’ Due Process claim on behalf of the 
“Shutoff Class” (Count III) because Plaintiffs cannot identify any statute or 
ordinance creating a “legitimate claim of entitlement” to water service for 
customers who fail to pay their bills. 

At the motion to dismiss stage, the only issue in dispute is whether Plaintiffs’ alleged 

property interest in the “expectation of water services” receives Due Process Clause protection. 

The Sixth Circuit has spoken clearly on the two-part test. To claim Due Process Clause protection 

for an interest in a government-provided service, “a plaintiff must show a ‘legitimate claim of 

entitlement’ to that service” stemming from an independent source such as state statutes or local 

ordinances. Midkiff v. Adams County Regional Water District, 409 F.3d 758, 762 (6th Cir. 2005). 

This court only reaches the second Due Process Clause step—what process is due to the plaintiff—

if the plaintiff alleges a sufficient property interest in the first place. See id. at 763. Should this 
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Court conclude that Plaintiffs have alleged a constitutionally sufficient property interest, then 

Cleveland Water anticipates showing, on the merits, that the procedural safeguards it provides to 

customers before disconnection are appropriate and sufficient. 

Plaintiffs’ Opposition, however, conflates the “property interest” part of the Due Process 

Clause test with the “what process is due” question by suggesting that whether Plaintiffs can claim 

a property interest in the expectation of water services depends on the procedural steps Cleveland 

Water must follow before it may disconnect water service: 

Shutoff Plaintiffs acknowledge that water service may be disconnected for 
nonpayment. Compl. ¶ 39. But the Due Process Clause does not permit Defendant 
to make a unilateral determination that customers may be deprived of their property 
interest—i.e., disconnection of their water service for nonpayment. Rather, 
customers must be afforded notice and an opportunity to dispute whether a 
legitimate bill has gone unpaid before the disconnection. The lack of sufficient 
notice and opportunity to be heard is the due process violation that Shutoff 
Plaintiffs allege in their Complaint. Id. ¶¶ 11, 145. 

(Doc. 9 at 14 (emphases added).) This is not how the two-part test works. Plaintiffs’ allegation that 

they do not receive sufficient notice and opportunity to be heard only matters for purposes of this 

motion if Plaintiffs first allege the existence of a “legitimate claim of entitlement” to continued 

water service under Ohio law. 

The state statutes and local ordinances cited in Plaintiffs’ Opposition do not support a 

“legitimate claim of entitlement” to water service. To be sure, there are procedural protections in 

place under state and local law so that Cleveland Water may not “unilaterally” disconnect 

customers without notice, but those procedures are distinct from the question whether Plaintiffs, 

generally, have a legitimate “expectation of continued water service” arising to the level of an 

entitlement under Ohio law. (See Doc. 9 at 15.) The ordinances at issue, the Cleveland Codified 
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Ordinances,3 show they do not, as “termination of water service” is a reasonably foreseeable 

consequence of customers’ failure to pay water bills. See, e.g., Cleveland Codified Ordinances 

§ 535.06(v). The same is true for Codified Ordinances § 535.16, which Plaintiffs reference even 

though it provides unequivocally that “[w]ater service may be terminated at any premises where 

any water or waste water bill remains unpaid after the date payment is due.” (See Doc. 9 at 16.) 

Against that backdrop, Plaintiffs have not alleged—as the Due Process Clause requires—that they 

have an unqualified “legitimate claim of entitlement” to “the expectation of water services,” which 

is the property interest alleged in Plaintiffs’ Complaint. (See Compl. ¶ 143.) 

Nor can Plaintiffs use the Consent Order in Colegrove to allege a legitimate claim of 

entitlement to water service. The Colegrove Order—like many of the statutory provisions and 

ordinances referenced above—provides guidance on the procedural protections for consumers 

before Cleveland Water may disconnect service; it does not speak to whether a property interest 

exists. Accordingly, even if Plaintiffs are correct that the Colegrove Consent Order was intended 

to benefit all city residents who have accounts with Cleveland Water (see Doc. 9 at 17), it has no 

bearing on whether these Plaintiffs have alleged a constitutionally protected property interest. 

Indeed, following Plaintiffs’ own reasoning, if customers may rely on the Colegrove Order as 

third-party beneficiaries to challenge Cleveland Water’s disconnection policies via a breach of 

contract suit, then that underscores why invoking the Due Process Clause and 42 U.S.C. § 1983—

3 Plaintiffs cite provisions of the Ohio Administrative Code on page 16 and in footnote 2 of their 
Opposition (see Doc. 9 at 16, n.2), but never establish that these provisions govern Cleveland 
Water. Cleveland Water follows the applicable provisions of the Cleveland Codified Ordinances. 
It is not a state waterworks company under the jurisdiction of Ohio’s Public Utilities Commission, 
to which the Ohio Administrative Code provisions apply. See Ohio Admin. Code § 4901:1-15-
02(A) (“The rules and regulations contained in this chapter govern the furnishing of water and 
sewage disposal service and facilities to the public by waterworks companies and/or sewage 
disposal systems companies subject to the jurisdiction of the commission.”). 
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which requires a higher showing of a constitutionally protected property interest on the face of the 

complaint—is not the right vehicle for challenging those same policies. 

D. Plaintiffs’ Due Process and Equal Protection Clause claims on behalf of the 
“Overbilling Class” fail because Plaintiffs’ interest in “accurate water bills” 
is not a property entitlement that can be vindicated in a § 1983 lawsuit. 

Plaintiffs’ Opposition adds nothing new to their Complaint on the issue of whether 

Plaintiffs have alleged a constitutionally protected “property interest in accurate water bills.” 

Plaintiffs continue to emphasize Ohio R.C. § 743.04 notwithstanding that the plain intent behind 

that statute is to empower municipal corporations to set and collect rates, not provide a property 

interest to consumers in any particular water bill—accurate or not. Establishing a protected 

property interest under the Due Process Clause requires the party claiming the interest to allege “a 

‘legitimate claim of entitlement’ to that service; an ‘abstract need or desire’ or a ‘unilateral 

expectation’ is insufficient.” Midkiff, 409 F.3d at 763 (quoting Board of Regents v. Roth, 408 U.S. 

564, 569-70 (1972)). A statute like R.C. § 743.04, which never even mentions water consumers, 

let alone an intent to provide consumers with a constitutionally protected entitlement, falls short 

of that lofty standard on its face. Nor does Ohio Admin. Code § 4901:1-15-27(C), which Plaintiffs 

mention for the first time in their Opposition and applies to utilities governed by the Public Utilities 

Commission, not to Cleveland Water itself. (See n.3, supra.)  

Plaintiffs’ Opposition also confirms that Plaintiffs’ Equal Protection Clause claim fails on 

the pleadings. Plaintiffs themselves cite EJS Props., LLC v. City of Toledo, 698 F.3d 845, 864 (6th 

Cir. 2019) for the proposition that alleging a prima facie Equal Protection Clause claim requires a 

party to allege that “the government treated [the plaintiff] differently from a similarly situated 

party.” (See also Doc. 9 at 19.) The key word is differently. In their Complaint, the Plaintiffs allege 

that Cleveland Water “has a policy of erroneously and arbitrarily overbilling its customers.” 

(Compl. ¶ 157 (emphasis added).) In other words, Plaintiffs allege that this overbilling issue can 
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affect anyone; there is no allegation that Cleveland Water is targeting who it allegedly overbills or 

using this policy to discriminate among different groups. Intentional discrimination between 

groups of people is an essential component of any Equal Protection Clause claim, whether or not 

the claim alleges a protected class or fundamental right. Midkiff, 409 F.3d at 770. Without any 

allegation that Cleveland Water is intentionally treating groups differently, Plaintiffs’ Equal 

Protection Clause claim must fail. 

E. This Court should enter an order denying Plaintiffs compensatory damages 
under the Ohio Civil Rights Act. 

Notwithstanding Plaintiffs’ concession that they “are not seeking monetary relief under the 

Ohio law” (Doc. 9 at 20), their Complaint nowhere disclaims their general request for 

compensatory and punitive damages with respect to claims raised under the Ohio Civil Rights Act 

(see Compl., Prayer for Relief ¶¶ i, j.) Through their silence, Plaintiffs seemingly admit that the 

City of Cleveland is entitled to political subdivision immunity with respect to this claim, and so 

this Court should enter an order affirmatively dismissing Plaintiffs’ request for damages with 

respect to Count II of Plaintiffs’ Complaint.  

III. CONCLUSION 

Nothing in Plaintiffs’ Opposition cures the pleading deficiencies in the Complaint. 

Plaintiffs have confirmed that they are seeking to impose Federal and Ohio FHA liability on the 

basis of a “statistical disparity,” alone, which requires them to meet the Supreme Court’s “robust 

causality” requirement. Inclusive Communities, 135 S. Ct. at 2522. They cannot. Nor have 

Plaintiffs alleged a constitutionally protected property interest sufficient to support their Due 

Process Clause claims, and their Equal Protection Clause claim fails because Plaintiffs do not 

allege discrimination among different groups with regard to Cleveland Water’s billing practices. 

The City of Cleveland therefore requests that this Court grant its Motion to Dismiss. 
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