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INTRODUCTION 
 

This is a significant case in Tennessee constitutional history in which new and sad 

circumstances must be addressed within the context of ancient principles and measured against the 

wisdom of the ages.   

Plaintiffs submit that the General Assembly delegated, and the Governor further delegated 

and enforced, powers in contravention to the Constitution of Tennessee. The State and the 

Metropolitan Government defend the actions of the Governor and, through him, the Mayor of 

Nashville, under the very statutory authority plaintiffs insist to be unconstitutional. 

These governmental entities justify the actions as compelled by necessity: that the COVID 

pandemic requires stern actions in the name of public safety.  Nothing in this argument is new. 

And nothing in it vindicates the unilateral abrogation of organic law upon which all of our liberties 

are premised. 

As stated by William Pitt (the Younger), Prime Minister of Great Britain in 1783, 

“Necessity is the plea for every infringement of human freedom. It is the argument of tyrants; it is 

the creed of slaves.” 

ACTIONS TAKEN BY THE GOVERNOR 

March 12, 2020: Governor Bill Lee (hereafter “the Governor”) began issuing a sequence 

of unilateral, unreviewable orders in response to the COVID-19 virus, premised upon the 

emergency powers unlawfully delegated to him by the General Assembly in T.C.A § 58-2-107.   

March 22, 2020: Executive Order No. 17 restricts the social gathering of individuals across 

the state to no more than ten (10) persons, limiting  restaurants, bars, nightclubs, and other similar 

establishments to serving food and drink by carry-out option only; forced the closure of gyms, 

fitness centers, and other similar businesses; and, declared these actions to be in accordance with 
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the President’s “Coronavirus Guidelines for America” and guidance from the Centers for Disease 

Control and prevention, a federal agency. 

 March 30, 2020: Executive Order No. 21, amending Executive Order No. 17, defining 

businesses as  “essential” or “non-essential,”  to determine which could remain open and which 

must close. 

March 30, 2020: Executive Order No. 22 declared that people were “safer at home.” 

Mandated the closure of all “non-essential” businesses (according to the Governor’s view); limited 

the activity of “essential” businesses; defined “essential activity” and “essential travel” for citizens 

of the state of Tennessee; yet paradoxicality did not mandate that citizens stay at home “because 

protecting personal liberty is deeply important.”   

April 2, 2020:  Executive Order No. 23, amending Executive Order No. 22 to require that  

citizens stay at home. 

April 13, 2020: Unilateral extension of  Executive Order Nos. 17, 21, 22, and 23 to be 

effective through April 30, 2020 at 11:59PM CDT.   

May 22, 2020: Executive Order No. 38, introducing the Tennessee Pledge purporting to 

“allow Tennesseans to return to work”; and, issuing safety guidelines for businesses to follow for 

both staff and guests.”  

These guidelines applied only to 89 of Tennessee’s 95 counties.  Executive Order No. 38 

purports to delegate authority to six (6) county health departments (Davidson, Hamilton, Knox, 

Madison, Shelby, and Sullivan), which were allowed to issue their own guidelines and/or 

regulations as to how businesses would open or remain limited and/or closed.   
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Under this supposed authority, six (6) county health departments have taken action, 

including closing businesses, threatening and arresting Tennessee citizens who violate any local 

orders.  A copy of Executive Order No. 38 is attached hereto as Exhibit A. 

 June 29, 2020: Executive Order No. 50 urges Tennesseans, inter alia, to continue limiting 

activity and stay home when possible, as well as following health guidelines and maintaining social 

distancing. Executive Order 50  unilaterally extended Executive Orders 36 and 38.   

Remarkably, the Governor claimed the power to abrogate laws enacted by the General 

Assembly.  Pursuant to T.C.A. § 58-2-107(e), “the Governor is authorized to suspend laws and 

rules regarding the conduct of state business if necessary to cope with an emergency.”  A copy of 

Executive Order No. 50 is attached hereto as Exhibit B. 

July 3, 2020: Executive Order No. 54, purporting to delegate the authority of the General 

Assembly to eighty-nine (89) county mayors without locally-run health departments to issue mask 

mandates in their counties within the guidelines stipulated within the order. These requirements 

were to be enforced pursuant to T.C.A § 58-2-120 with a violation punishable as a Class A 

misdemeanor.  (¶ 18 of Intervening Complaint).  A copy of Executive Order No. 54 is attached 

hereto as Exhibit C.   

July 6, 2020: the Williamson County Mayor used the legislative powers delegated by 

Executive Order No. 54 to proclaim a mask mandate, requiring all citizens to wear face coverings 

in public places.  A copy of the Order is attached hereto as Exhibit D.   

According to the Order, violation of the order constitutes a Class A Misdemeanor not 

enacted by the General Assembly.  Intervening Plaintiffs were therefore subject to citation, arrest 

and/or incarceration for any violation of the Order. Thus, a mere county official was assigned the 

right to define criminal conduct under state law.  
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August 3, 2020: Executive Order No. 55, unilaterally extending Executive Order No. 54 

through August 29, 2020 and thereby extending the authority of county mayors to issue mandates 

in their respective counties. A copy of Executive Order No. 55 is attached hereto as Exhibit E.   

August 3, 2020: the Williamson County Mayor extends the mask mandate and other 

provisions of the July 6, 2020 Order until August 29, 2020.  A copy of the Williamson County 

Order is attached hereto as Exhibit F.   

September 29, 2020:  Executive Order 63 extended the provisions of Executive Order 38, 

as amended by Executive Orders 49, 55, and 59, through October 30, 2020.  A copy of the order 

is attached as Exhibit G. 

October 22, 2020: the Williamson County Mayor reinstituted a mask mandate through 

October 30, 2020.  A copy of the order is attached as Exhibit H.  

October 30, 2020:  the Williamson County mayor extended a mask mandate through 

December 29, 2020.  A copy of the order is attached as Exhibit I. 

October 30, 2020:  Executive Order 67 extends Executive Order 63 containing the 

Governor’s declaration of a state of emergency and authorizing the continued delegation of power 

to local officials.  A copy of the order is attached as Exhibit J.   

There are no statutory limits on the Governor’s power to extend this “state of emergency.” 

His decisions are not reviewable.  He claims the power to govern by decree.   

ARGUMENT 

 The Tennessee Uniform Declaratory Judgments Act, T.C.A. § 29-14-103, authorizes this 

Court to determine the rights, status, or other legal relations affected by a statute or municipal 

ordinance and to obtain a declaration of rights, status or other legal relations thereunder.  The 

constitutionality of a law can be determined by a declaratory action.  Thompson v. Department of 



 6 

Codes Admin., 20 S.W.3d 654, (Tenn. Ct. App. 1999)(citing Industrial Dev’t Bd. v. First U.S. 

Corp., 407 S.W.2d 457, 219 Tenn. 156 (1966).  The Original Plaintiffs and Intervening Plaintiffs 

have asked this Court to declare that T.C.A. § 58-2-107 violates the Tennessee Constitution.  The 

Original Plaintiffs also seek a declaratory action that Metro has no authority to regulate or interfere 

with their business.  The Original Plaintiffs also bring 42 U.S.C.  1983 claims for Violation of the 

Equal Protection Clause of the Fourteenth Amendment (Selective Enforcement), and Deprivations 

of Procedural and Substantive Due Process. 

I. THE PLAINTIFFS HAVE STANDING TO CHALLENGE T.C.A. § 58-2-107.   

Because arrest and prosecution have already occurred and the threat of arrest and 

prosecution remain, Intervening Plaintiffs have standing to challenge the constitutionality of 

T.C.A. § 58-2-107.  In order to enforce selectively powers derived from mere executive orders, 

Metro created from whole cloth the designation “Transportainment.” This arbitrary classification 

specifically includes each of the original plaintiffs, who have been threatened with and issued 

citations. No Act of the General Assembly, ordinance passed by the Metropolitan Council, or 

regulation adopted by the Metro Transportation Licensing Commission refers to, much less defines 

this term.   

Unlike the plaintiffs in ACLU v. Darnell, 195 S.W.3d 612 (Tenn. 2006), the Intervening 

Plaintiffs are not asserting an injury to an interest that they share in common with all other citizens 

in Tennessee.  Id. at 620.  The Intervening Plaintiffs’ deprivations of liberty are localized in 

Williamson County, not the entire state of Tennessee, and are governed by local orders not 

approved by any legislative body.     

In Darnell, the plaintiffs challenged the timeliness of the General Assembly’s publication 

of a Marriage Amendment, which would declare all marriages as being between one man and one 
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woman.  Because the timeliness of the publication of the Marriage Amendment “operated on all 

members of the public equally, whether gay or not,” the Tennessee Supreme Court  held that the 

plaintiffs standing could not be predicated on an interest that a plaintiff shares in common with all 

citizens.  Id. at 624.   

But the Intervening Plaintiffs and their families are required to wear masks when in public.  

This mandate is not being enforced throughout the State of Tennessee, but in select counties, 

including Davidson and Williamson.  Thus, the Governor’s delegation via T.C.A. § 58-2-107, by 

its terms, cannot create conditions that operate on all members of the public equally.  Intervening 

Plaintiffs therefore have standing to challenge the constitutionality of T.C.A. § 58-2-107.    

The Metropolitan Government of Nashville and Davidson County (“Metro”) does not 

challenge the standing of the Original Plaintiffs.  

II. THE LEGISLATURE CANNOT DELEGATE ITS POWERS TO THE 

EXECUTIVE OR TO THE JUDICIARY. 

“All bad precedents have originated in cases which were good; but when the control of the 
government falls into the hands of men who are incompetent or bad, your new precedent 
is transferred from those who well deserve and merit such punishment to the undeserving 
and blameless.” 
 
- Julius Caesar, Speech in Sallust’s Catiliene, 63 B.C.,  

Plaintiffs do not question the character or motives of Gov. Bill Lee.  But his actions cannot 

be reviewed in a vacuum.  His authority is not a function of the personal qualities of any governor, 

but must be granted by virtue of the organic laws of Tennessee.  

“The accumulation of all powers, legislative, executive, and judiciary, in the same hands, 

whether of one, a few, or many, and whether hereditary, self-appointed, or elective, may justly be 

pronounced the very definition of tyranny.  Colonial Pipeline Co. v. Morgan, 263 S.W.3d 827, 

852 n.19 (Tenn. 2008)(quoting The Federalist No 48 (James Madison). 
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It should be remembered that the Constitution of Tennessee and of the United States were 

themselves informed by the perceived abuses of the past.  The Constitution of 1870 came on the 

heels of a great civil war and the deep resentment the public felt towards Gov. William G. “Parson” 

Brownlow. 

This document, fully debated and properly adopted, abolished slavery. It is a living, 

working, fundamental instrument not only to organize state government, but also to protect the 

liberties of all Tennesseans.  

The Constitution of Tennessee must be read and enforced within its eloquent words. It is 

not to be embalmed and reviewed by transient public officials, nor by counts which have sworn to 

uphold it.  

The doctrine of separation of powers in the State of Tennessee is based upon the provisions 

of Article II of the Tennessee Constitution that “The powers of the Government shall be divided 

into three distinct departments: the legislature, Executive, and Judicial.” (Art. II, § 1). “No person 

or persons belonging to one of these departments shall exercise any of the powers properly 

belonging to either of the others, except in the cases herein directed or permitted,’ (Art. II, § 2).   

The cases “herein directed or permitted” include, inter alia, Article II, § 29 which states 

that the General Assembly shall have power to authorize the several counties and incorporated 

towns to impose certain taxes.   

No provision of the Tennessee Constitution permits the legislature to delegate its law-

making powers to the Governor.   

“The powers of government, divided into the legislative, executive, and judicial branches, 

are separate and divisible.” City of Memphis v. Shelby Cnty. Election Comm'n, 146 S.W.3d 531, 

537 (Tenn. 2004)(quoting Richardson v. Tennessee Bd. of Dentistry, 913 S.W.2d 446, 453 (Tenn. 
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1995).  “It is essential to the maintenance of republican government that the action of the 

legislative, judicial, and executive departments should be kept separate and distinct, as it is 

expressly declared it shall be by the constitution (article 2, secs. 1 and 2).” Richardson v. Young, 

122 Tenn. 471, 492-93, 125 S.W. 664, 668 (1909). 

“The legislative branch has the authority to make, alter, and repeal the law; the executive 

branch administers and enforces the law; and the judicial branch has the authority to interpret and 

apply the law.” City of Memphis at 537 (quoting Richardson v. Tenn. Bd. of Dentistry, at 453). 

All Legislative Authority Is Vested In The General Assembly. 

Under Article II of the Tennessee Constitution, only the Legislature has the power to make 

laws in the State of Tennessee:  “The Legislative authority of this State shall be vested in a 

General Assembly, which shall consist of a Senate and House of Representatives, both dependent 

on the people. […]”  Tenn. Const. Art. II, § 3 (emphasis added). 

“The power to make laws is conferred upon the legislative branch of government and 

that power ‘cannot be delegated by that department to any other body or authority.’” Menefee 

Crushed Stone Co. v. Taylor, 760 S.W.2d 223, 227 (Tenn. Ct. App. 1988)(emphasis 

added)(quoting McQueen v. McCanless, 182 Tenn. 453, 460, 187 S.W.2d 630, 632 (1945). "The 

Legislature cannot delegate the exercise of its discretion as to what the law shall be."  Menefee 

Crushed Stone Co. at 227(emphasis added)(quoting Department of Pub. Welfare v. National Help 

"U" Ass'n., 197 Tenn. 8, 12, 270 S.W.2d 337, 339 (Tenn. 1954)). 

The perceived abuses of Governor William G. (“Parson”) Brownlow in 1865 contributed 

to the calling of the 1870 Tennessee Constitutional Convention: 

“Aside from close control  of voter registration, by which Brownlow managed to exclude 
the majority of the populace from political power, the Brownlow regime brought a period 
of vengefulness, incompetence, and corruption to the state.  Brownlow used the militia as 
a tool of oppression, suspended the writ of habeas corpus, mismanaged the state’s finances, 
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and saddled the state with debt.  Today, the Brownlow era is of more than mere historical 
importance; it was to avoid such abuses as Brownlow brought that many of the provisions 
of the 1870 Constitution were written.”   
 

LEWIS L. LASKA, THE TENNESSEE STATE CONSTITUTION 17, (2011).   

Professor Laska explains:  

“Fear of an arbitrary executive was the next paramount concern of the delegates.  Section 
by section, they doctored the constitution, preventing, as they saw it, the evils of 
Brownlowism from ever returning to Tennessee.  First, they provided that the militia could 
not be called up or the writ of habeas corpus suspended unless, in case of rebellion or 
invasion, the general assembly should declare that the public safety required it (Art. 3, sec. 
5, and Art. 1, sec. 15).  This was done because Brownlow had established his own militia 
of Radicals and blacks, called the State Guard, and had used this force to monitor elections 
and intimidate his opponents.”   
 

LASKA, supra at 20 (citing White, Messages of the Governors, 5:551-56).  

Article I, Section 1 of the Tennessee Constitution is unchanged from the Constitution of 

1796, with one important exception.  It was moved to the front of the Constitution in 1835.  Section 

I announces and celebrates the preeminent power of the people of Tennessee:   

“All power inherent in the people –Government under their control.  That all power is 
inherent in the people, and all free governments are founded on their authority, and 
instituted for their peace, safety, and happiness; for the advancement of those ends they 
have at all times, an unalienable and indefeasible right to alter, reform or abolish the 
government in such manner as they may think proper.”   
 
Article I, Section 8 states:  “No man to be disturbed but by law.  That no man shall be 

taken or imprisoned, or disseized of his freehold, liberties or privileges, or outlawed, or exiled, or 

in any manner destroyed or deprived of his life, liberty or property, but by the judgment of his 

peers or the law of the land.”  This provision was derived from the twenty-ninth chapter of the 

Magna Carta.  LASKA supra at 44.  “The principle espoused here has been called ‘the primary and 

indispensable foundation of individual freedom.  It is the basic and essential term in the social 

compact which defines the rights of the individual and delimits the powers which the state may 
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exercise’.”  LASKA, supra, at 44-45 (quoting In re Gault, 387 U.S. 1, 20, 87 S.Ct. 1428, 1439, 18 

L.Ed.2d 527 (1967)).  

 Article I, Section 21:  “No man’s services or property taken without consent or 

compensation.  That no man’s particular services shall be demanded, or property taken, or applied 

to public use, without the consent of the representatives, or without just compensation being made 

therefor.”    

To address the abuses of Governor Brownlow, the Constitution was amended in 1870 to 

add a second clause to Article III, Section 5, providing that the General Assembly must declare, 

by law, that the public safety requires the calling out of the militia.  LASKA, supra at 103.  Because 

of this new provision, an act passed by the legislature in 1885 allowing the governor to call out the 

militia when he deemed necessary in order to suppress mobs, riots, and insurrections was declared 

unconstitutional.  

In Green v. State, 83 Tenn. 708, 708 (1885), the Tennessee Supreme Court held that an act 

of 1885 which purported to empower the governor to call out the militia, when he deemed it 

necessary, was unconstitutional.   

Article III, Section 5 states:  
 

“He shall be commander-in-chief of the Army and Navy of this State, and of the Militia, 
except when they shall be called into the service of the United States: But the Militia shall 
not be called into service except in case of rebellion or invasion, and then only when the 
General Assembly shall declare, by law, that the public safety requires it.” 
 

Green at 711 (emphasis added).   

 The Court found that the act was unconstitutional and void, inter alia, expressly because 

our state Constitution required that the General Assembly must declare, by law, that the public 

safety required the calling of the militia, not the Governor of his own volition, regardless of his 

motive.   Id.   
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Joyner v. Browning, 30 F. Supp. 512, 514  (W.D. Tenn. 1939) involved a Governor’s 

“campaign of terror” against the citizens and voters of Shelby County, Tennessee.  Governor 

Browning was a candidate for renomination who sought to set aside the general registration held 

in Shelby County in August 1937 and to deprive the plaintiffs and other electors who had  

registered of their right to vote.  He made his announcement to do so in disregard of the opinion 

of the Attorney General of the State that he had no such authority.  Id.  The Governor’s misconduct 

“created a situation whereby citizens who registered in 1937 would be automatically 

disenfranchised.”  Id.    

The Western District of Tennessee found the statute relied upon by Gov. Browning 

unconstitutional because it provided the Governor with power "within his discretion to assign the 

Tennessee National Guard, or any part thereof, to any duty in the execution of the laws of the State, 

or to employee said Guard in any locality not sufficiently protected by Civil authorities against 

invasion rebellion, insurrection, riot, storm, flood, fire, or other emergency or disaster."  Id. at 515 

(emphasis added).  The complaint alleged that this delegation of power violated Article II, § 5 of 

the Tennessee Constitution, which  prohibits the Governor from calling out the militia, except in 

cases of rebellion and invasion, and then only by the Act of the General Assembly.  Id.  The district 

court held that “the statute in question, Chapter 249 of the Acts of 1937, in its pertinent provisions 

is obviously violative of several provisions of the Constitution of Tennessee.”  Id. at 517 (citing 

Tenn. Const. Art. I §§ 24, 25, Art. II, § 5, and Art. XI, § 16, Green & Currey v. State, 15 Lea 708, 

83 Tenn. 708).  “The jurisdiction and power of a United States Court to restrain the Governor of a 

state from threatened tyrannical, unlawful and unconstitutional acts has been plainly recognized in 

Sterling, Governor of Texas v. Constantin, 1932 287 U.S. 378, 53 S.Ct. 190, 77 L.Ed. 375.”  Id. at 

517.   
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Among the law-making powers vested in the Legislature is the ability tax.  Our Supreme 

Court has held that delegations of the taxing power is unconstitutional.  In Gibson Cnty. Special 

Sch. Dist. v. Palmer, 691 S.W.2d 544, 549-50 (Tenn. 1985), the Tennessee Supreme Court held:  

“It is important to note that the legislation in controversy does not merely delegate taxing 
authority to either the Bradford Special School District or the Gibson County Special 
School District; it goes one step further by making the levy of the tax increase hinge upon 
a popular vote of the voters in each special school district, and so has attempted to delegate 
its taxing authority to the people in the special school district. No provision in the 
Tennessee constitution expressly permits such a delegation of taxing authority to citizens 
in a special school district. 
 
‘The power of taxation is one that belongs to the state in its sovereign capacity. The 
exercise of power is legislative. The legislature has no authority to delegate this power 
of taxation except in such cases as the constitution authorizes.’ Waterhouse v. Public 
Schools, 68 Tenn. 398 (1876). 
 
There being no express provision in the Tennessee Constitution which permits the 
legislature to redelegate its taxing authority to voters in a special school district, the 
legislation in controversy is unconstitutional.” 
 

Gibson Cnty. Special Sch. Dist. At 549-50 (emphasis added).   

The Governor cannot execute the duties that the Tennessee Constitution has given to the 

legislature.  The General Assembly cannot delegate its powers to the executive department.  Article 

II, Section 2 makes this limitation clear: “No person or persons belonging to one of these 

departments shall exercise any of the powers properly belonging to either of the others.” 

Although T.C.A. § 58-2-120 proscribes the penalty for “violating any order, rule or 

regulation promulgated pursuant to this chapter” a Class A misdemeanor, it is the Governor who 

determines the conduct that is illegal, which is patently unconstitutional.  The idea of a Governor, 

county health officials, or mayors, creating a criminal law is a fundamental denial of due process 

under Article I, Section 8 of the Tennessee Constitution, which is consistent with the 14th 

Amendment to the United States Constitution.   
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III. THE LEGISLATURE UNLAWFULLY DELEGATED ITS LAWMAKING 

POWER TO THE GOVERNOR BY ENACTING T.C.A.  58-2-107. 

T.C.A. § 58-2-107(a)(1) states:  

“The governor is responsible for addressing the dangers presented to this state and its 
people by emergencies. In the event of an emergency beyond local control, the governor, 
or, in the governor's absence, the governor's successor as provided by law, may assume 
direct operational control over all or any part of the emergency management functions 
within this state, and such person has the power through proper process of law to carry out 
this chapter. The governor is authorized to delegate such powers as the governor may deem 
prudent.” 
 

T.C.A. § 58-2-107(a)(2) provides an overwhelming and sweeping grant of authority, 

contrary to Art. II, § 3 of the Tennessee Constitution: 

“Pursuant to the authority vested in the governor under subdivision (a)(1), the governor 
may issue executive orders, proclamations, and rules and may amend or rescind them.  
Such executive orders, proclamations, and rules have the force and effect of law.”  
(emphasis added).   
 
Tenn. Code Ann. § 58-2-107(e) is likewise directly contrary to the Art. II, § 3 of the 

Tennessee Constitution.  It states:   

“In addition to any other powers conferred upon the governor by law, the governor may: 

Suspend any law, order, rule or regulation prescribing the procedures for conduct of 
state business or the orders or rules or regulations of any state agency, if strict compliance 
with any such law, order, rule, or regulation would in any way prevent, hinder, or delay 
necessary action in coping with the emergency.” (emphasis added).   
 
These statutory provisions purport to vest in the Governor the power to determine what is 

legal and illegal (a judicial function), how long it will be illegal, and to whom it applies.   It 

provides no rule or restraint to his quasi-judicial review of properly adopted statutes.  

T.C.A. § 58-2-107 is asserted as the basis of authority for the various public health orders 

imposing obligations on Tennessee citizens upon threat of citation, arrest and incarceration by 

virtue of the “delegation” of the Governor’s authority and his ability to “suspend all other laws.”   



 15 

In Davidson County, the closures and restrictions placed upon businesses and citizens are 

being administered by the Metro Public Health Department.  How can a power confined to the 

Legislature under Article II, § 3 of the Tennessee Constitution be exercised by unelected health 

directors in a handful of Tennessee counties?   

The delegation of law-making power to mere local officials, who are vested with the power 

to define behavior that creates a violation of the law and prescribe the penalties for it, is contrary 

to the very notion of the separation of powers.  Because the Governor’s discretion to create or 

suspend law is so broad, it is impossible from a due process standpoint for any citizen to know 

what behavior the General Assembly has prohibited.   

Each week, as Tennessee citizens watch their elected officials give updates on the COVID-

19 pandemic, they are left to wonder whether schools and businesses will remain open.  For the 

original Plaintiffs in this lawsuit, they are left to wonder whether the continuation of their 

businesses will be criminal or not criminal.  This utter lack of certainty, which is of constitutional 

importance, is a product of the complete void of legislative oversight over the executive orders of 

the Governor and some mayors who may abuse the authority delegated to them with impunity. 

IV. TENNESSEE IS NOT THE FIRST, AND WILL NOT BE THE LAST STATE 

TO HEAR THE ISSUES BEFORE THIS COURT.   

A. Midwest Inst. Of Health, PLLC v. Governor of Mich. (In Re Certified Questions from 

the United States Dist. Court, 2020 Mich. Lexis 1758 (Mich. Oct. 2, 2020) 

In Midwest Inst. Of Health, PLLC v. Governor of Mich. (In Re Certified Questions from 

the United States Dist. Court, 2020 Mich. Lexis 1758 (Mich. Oct. 2, 2020)(copy attached), a case 

dealing with analogous facts and constitutional provisions similar to those in the Tennessee 

Constitution, the Michigan Supreme Court was presented with certified questions from the 
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Western District of Michigan as to whether the Michigan Governor’s actions pursuant to 

Michigan’s Emergency Management Act of 1976 (EMA) and Michigan’s Emergency Powers of 

the Governor Act of 1945 (EPGA), were constitutional.  

The Michigan Supreme Court held that the Governor had no authority under the EMA to 

declare a state of emergency or state of disaster based on the COVID-19 pandemic after April 30, 

2020, and that the Governor does not possess authority to exercise emergency powers under the 

EPGA because the act was an unlawful delegation of legislative power to the executive branch  in 

violation of the Michigan Constitution.  Id. at *1.   

T.C.A. § 58-2-107 is similar to Michigan’s EPGA,:   

“The orders, rules, and regulations under subsection (1) are effective from the date and in 
the manner prescribed in the orders, rules, and regulations and shall be made public and 
provided in the orders, rules and regulations.  The orders rules, and regulations may be 
amended, modified, or rescinded, in the manner in which they were promulgated, from 
time to time by the governor during the pendency of the emergency, but shall cease to be 
in effect upon declaration by the governor that the emergency no longer exists.”   
 

Id. at *14 (citing MCL 10.31(2)).   

The main distinction is that T.C.A. § 58-2-107(b)(2) limits a declared state of emergency 

to no longer than sixty (60) days “unless renewed by the governor.”  There is no limit on his 

discretion in finding the existence of an “emergency” or on the number of times he can renew the 

proclamation.   

Michigan’s EPGA also set forth the circumstances in which their governor could proclaim 

a state of emergency and the authorized subject matter of his or her emergency powers.  The EPGA 

authorized the governor to declare a state of emergency and designate the area involved.  Id. at 

*13-14.  “After making the proclamation or declaration, the governor may promulgate reasonable 

orders, rules, and regulations as he or she considers necessary to protect life and property or to 

bring the emergency situation within the affected area under control.  Id. at *13-14.  “Those orders, 
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rules, and regulations may include, but are not limited to, providing for the control of traffic, 

including public and private transportation, within the area of any section of the area; designation 

of specific zones in which occupancy and use of buildings and ingress and egress of persons and 

vehicles may be prohibited or regulated; control of places of amusement and assembly and of 

persons on public streets and thoroughfares; establishment of a curfew; control of the sale, 

transportation, and use of alcoholic beverages and liquors; and control of the storage, use, and 

transportation of explosives or inflammable materials or liquids deemed to be dangerous to public 

safety.”  Id. at *14 (citing EPGA at MCL 10.31(1)).   

The Michigan Supreme Court reasoned that their Constitution provided at Const. 1963, art 

3, § 2, that “the powers of government are divided into three branches: legislative, executive and 

judicial,” and that “no person exercising powers of one branch shall exercise powers properly 

belonging to another branch except as expressly provided in this constitution.”  Id.  at *25.   

The Tennessee State Constitution has nearly identical provisions in Article II, §§ 1 and 2.   

“The power of the Legislative being derived from the People by a positive voluntary Grant 

and Institution, can be no other, than what that positive Grant conveyed, which being only to make 

Laws and not to make Legislators, the Legislative can have no power to transfer their Authority of 

making laws, and place it in other hands.”  Id. at *25 (quoting LOCKE, TWO TREATISES OF 

GOVERNMENT (New York: New American Library, Laslett ed, 1963), pp 408-409.).  “Accordingly, 

‘[o]ne of the settled maxims in constitutional law is, that the power conferred upon the legislature 

to make laws cannot be delegated by that department to any other body or authority.’”  Id. at *25 

(quoting Cooley, Constitutional Limitations (1886), pp 116-117)).   

The Michigan Supreme Court held, “[s]imply put, as the scope of the powers conferred 

upon the Governor by the Legislature becomes increasingly broad, in regard to both the subject 
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matter and their duration, the standards imposed upon the Governor’s discretion by the 

Legislature must correspondingly become more detailed and precise.”  Id. at *30 (emphasis in 

original).   

The Court found the EPGA to have been “remarkably broad, authorizing the Governor to 

enter orders ‘to protect life and property or to bring the emergency situation within the affected 

area under control.’”  Id. at *31 (quoting MCL 10.31(1)).   

 “It is undisputable” the court observed,” that such orders ‘to protect life and property’ 

encompass a substantial part of the entire police power of the state.”  Id. at *31-32 (citations 

omitted).   

The Tennessee Supreme Court has likewise found that police power belongs to the 

legislature:  “In making classifications of persons or property for the application of statutes or 

ordinances enacted in the exercise of the police power, the legislative department of the State 

government is uniformly held to be vested with broad discretion.”  Spencer-Sturla Co. v. Memphis, 

155 Tenn. 70, 90 (Tenn. 1926).  The Tennessee Supreme Court continued:  

"The police power is a necessary one, inhering in every sovereignty, for the preservation 
of the public safety, the public health, and the public morals. It is of vast and undefined 
extent, expanding and enlarging in the multiplicity of its activities as exigencies demanding 
its service arise in the development of our complex civilization. It is a function of the 
government solely within the domain of the legislature to declare when this power 
shall be brought into operation, for the protection or advancement of the public 
welfare.” 
 

Spencer-Sturla Co. at  613(emphasis added)(quoting Motlow v. State, 125 Tenn. 547, 589-90 

(Tenn. 1911)).   

By allowing the Governor to declare and redeclare a state of emergency, T.C.A. § 58-2-

107 usurps the legislature’s authority to determine when its police powers shall be brought into 

operation.   
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T.C.A. § 58-2-107 is more expansive than the “remarkably broad” powers given to the 

Michigan Governor under the EPGA. T.C.A. § 58-2-107(a)(2) states, “Pursuant to the authority 

vested in the governor under subdivision (a)(1), the governor may issue executive orders, 

proclamations, and rules and may amend or rescind them.  Such executive orders, proclamations, 

and rules have the force and effect of law.”  Nothing within subdivision (a)(1) limits the scope, 

duration, or standards imposed upon our Governor.  It states, inter alia, that “[t]he governor is 

responsible for addressing the dangers presented to this state and its people by emergencies,” and 

provides that the governor or his successor “may assume direct operation control over all or any 

part of the emergency management functions within this state, and such person has the power 

through proper process of law to carry out this chapter.”  T.C.A. § 58-2-107(a)(1).  The last 

sentence of subdivision (a)(1) authorizes the governor “to delegate such powers as the governor 

may deem prudent.”   

There is no limitation upon which powers the governor can delegate or which actor these 

powers may be delegated.  Various mayors, including those in Davidson and Williamson County, 

have been utilizing the delegation clause in T.C.A. § 58-2-107(a)(1) to issue their own orders to 

close down certain businesses, issue various mandates, and otherwise regulate the lives of 

Tennessee citizens without any other independent authority to do so.  

More troubling is the ability of our Governor to erase any law that impedes his 

proclamations or executive orders.  T.C.A. § 58-2-107(e) states:  “In addition to any other powers 

conferred upon the governor by law, the governor may:  

(1) Suspend any law, order, rule or regulation prescribing the procedures for conduct of 
state business or the orders or rules or regulations of any state agency, if strict 
compliance with any such law, order, rule, or regulation would in any way prevent, 
hinder, or delay necessary action in coping with the emergency;” 
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The elimination of such rules for state agencies or the procedures for the conduct of state 

business presents profound Due Process issues with regard to notice and an opportunity to be 

heard.  He could, for example, dispense with the notice requirements for various state procedures, 

such as citations, or to eliminate the grand jury.  He could suspend the Tennessee Rules of Civil 

Procedure or the Tennessee Rules of Criminal Procedure. 

The Governor is authorized to commandeer or utilize private property.  T.C.A. 58-2-

107(e)(4).  He is authorized to “compel the evacuation of all or part” of the population of Tennessee 

“if the governor deems this action necessary for the preservation of life or other emergency 

mitigation, response, or recovery.”  T.C.A. § 58-2-107(e)(5).  He can “[c]ontrol the ingress and 

egress to and from an emergency area, the movement of persons within the area, and the occupancy 

of premises therein.” T.C.A. § 58-2-107(e)(7).   

The Governor is also authorized to immunize certain individuals from civil liability, 

including health care workers, which may be extended indefinitely in 30-day increments.  T.C.A. 

§ 58-2-107(l)(1)-(3).   

The astonishing expanse of these powers raise innumerable questions: 

a) If private property is taken, how is the property owner to be compensated, and 

when and how will it occur?  

b) May the statutory procedures concerning imminent domain abrogated by the 

mere stroke of a governor’s pen?  

 c) Does a properly created licensing body retain the ability to enforce its regulation? 

 d) When a local mayor or health department creates rules, are they matters of state 

  law or local law? 

 e) May a local mayor create a misdemeanor under state law? 
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 f) Do courts retain the authority to interpret these measures as in the case of any  

 other “law,” or are they ex cathedra?  

 g) If a court does interpret an order may the governor simply overrule the Court? 

Duration of the Delegated Power 

Because the Michigan governor’s powers under the EPGA could be exercised until a 

“declaration by the governor that the emergency no longer exists,” the court found that the 

governor’s emergency powers were of “indefinite duration.”  Id at *34.  “Thus, under the EPGA, 

the state’s legislative authority, including its police powers, may conceivably be delegated to the 

state’s executive authority for an indefinite period.”  Id. at *36.   

T.C.A. § 58-2-107(b)(1) authorizes the Governor of Tennessee to declare an indefinite state 

of emergency or disaster by executive order or proclamation.  Under subsection (b)(2) the governor 

can declare a state of emergency or disaster if an emergency has occurred or “if the occurrence of 

threat thereof is imminent.”  The mere threat of disaster or emergency is enough to issue and re-

issue consecutive orders or proclamations without any legislative oversight or limitation:  “The 

state of emergency shall continue until the governor finds that the threat or danger has been dealt 

with to the extent that the emergency conditions no longer exist and the governor terminates the 

state of emergency by executive order or proclamation, but no state of emergency may continue 

for longer than sixty (60) days unless renewed by the governor.”  T.C.A. § 58-2-107(b)(2). 

Standards of Delegated Power 

 Because the scope of the power delegated to the governor was immense, the standards or 

legislative direction given to the executive branch needed to be “correspondingly more precise.”  

Id. at *36-37 (citing Synar, 626 F. Supp. At 1386)).  However, the only limitation under the EPGA 

was that the governor’s exercise of emergency powers included only the words “reasonable” and 
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“necessary.”  Id. at *38 (citing MCL 10.31(1)).  The Michigan Supreme Court held that the term 

“reasonableness” “place[d] a largely (if not entirely) illusory limitation upon the Governor’s 

discretion because the Legislature is presumed not to delegate authority to act unreasonably in the 

first place.”  Id. This is precisely analogous to Tennessee’s. 

 In Midwest Inst. of Health, PLLC, the Michigan Supreme Court analyzed the term 

“necessary,” finding that the authorization of “indefinite orders that are ‘necessary to protect life 

and property’” was far too broad to constitute a limitation on the executive.  Id. at *39.  “The 

consequence of such illusory ‘non-standard’ standards in this case is that the Governor possesses 

free rein to exercise a substantial part of our state and local legislative authority-- including police 

powers-- for an indefinite period of time.”  Id. at 40.  “We accordingly conclude that the delegation 

of power to the Governor to ‘promulgate reasonable orders, rules, and regulations he or she 

considers necessary to protect life and property,’ MCL 10.31(1), constitutes an unlawful 

delegation of legislative power to the executive and is therefore unconstitutional under Const 1963, 

art 3, § 2, which prohibits exercise of the legislative power by the executive branch.”  Id. at 44.   

T.C.A. § 58-2-107 provides almost no guidance to or limitations upon our Governor’s 

ability to create law.  T.C.A. § 58-2-107(a)(1) provides that the governor is “responsible for 

addressing the dangers presented to this state and its people by emergencies.”  The governor “may 

assume direct operational control over all or any part of the emergency management functions 

within this state […].”  Id.  

 Thus, there are no limits to the Governor’s discretion to create or suspend any law during 

a self-proclaimed state of emergency.   

 The definitions contained in T.C.A. § 58-2-101 are equally unlimited.  “‘Emergency’ 

means an occurrence, or threat thereof, whether natural, technological, or manmade, in war or in 
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peace, that results or may result in substantial injury or harm to the population, or substantial 

damage to or loss of property; provided that natural threats may include disease outbreaks and 

epidemics.”  T.C.A. 58-2-101(7).  What constitutes a “manmade” disaster is broadly defined as 

“an emergency caused by an action against persons or society, including, but not limited to, enemy 

attack, sabotage, terrorism, civil unrest, or other action impairing the orderly administration of 

government.”  T.C.A. § 58-2-101(17). A tee-totaling Governor could therefore declare alcohol to 

be a “manmade disaster” or alcohol abuse a disease and suspend the distribution of alcohol in our 

state in order to reinstate the prohibition on the sale of alcohol.  Obesity could be declared an 

“epidemic” and our Governor could create any law necessary to combat its prevalence, such as 

mandating a monitored exercise program in George Orwell’s dystopian novel, “1984.”   

The Act’s definition of “Emergency management” is even less limiting and more troubling:   

“(8) ‘Emergency management’ means the preparation for, the mitigation of, the response to, and 
the recovery from emergencies and disasters. Specific emergency management responsibilities 
include, but are not limited to: 
 

(A) Reduction of vulnerability of people and communities of this state to damage, injury, 
and loss of life and property resulting from natural, technological, or manmade 
emergencies or hostile military or paramilitary action; 

 
(B) Preparation for prompt and efficient response and recovery to protect lives and 

property affected by emergencies; 
 

 
(C) Response to emergencies using all systems, plans, and resources necessary to preserve 

adequately the health, safety, and welfare of persons or property affected by the 
emergency; 
 

(D) Recovery from emergencies by providing for the rapid and orderly start of restoration 
and rehabilitation of persons and property affected by emergencies; 

 
(E) Provision of an emergency management system embodying all aspects of pre-

emergency preparedness and post emergency response, recovery, and mitigation; and 
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(F) Assistance in anticipation, recognition, appraisal, prevention, and mitigation of 
emergencies which may be caused or aggravated by inadequate planning for, and 
regulation of, public and private facilities and land use;” 

 
Tenn. Code Ann. § 58-2-101(8) (emphasis added).   

 None of these definitions limit the Governor’s delegated authority.  These emergency 

management responsibilities “are not limited to” the examples provided in T.C.A. § 58-2-

101(8)(A) – (F).  Thus, the Governor has unbridled discretion to define what an emergency is, and 

what emergency management response he will take.   

T.C.A. § 58-2-118 (a) and (b) state the mere goal of attaining uniformity with the federal 

authorities, but they provide no real limitation on the power of the Governor to create law:  

“(a) Upon being authorized by the governor, TEMA, or other state department or agency, 
the political subdivisions of the state and other agencies designated or appointed by the 
governor, or in the TEMP, are authorized and empowered to make, amend, and rescind 
such orders and rules as are necessary for emergency management purposes and to 
supplement the carrying out of this chapter, but which are not inconsistent with any orders 
or rules adopted by an EMA or by any state agency exercising a power delegated to it by 
the governor or the agency. 
 
(b) In order to attain uniformity so far as practicable throughout the country in measures 
taken to aid emergency management, all action taken under this chapter and all orders and 
rules made pursuant to such sections shall be taken or made with due consideration of the 
orders, rules, actions, recommendations, and requests of federal authorities relevant thereto 
and, to the extent permitted by law, shall be consistent with such orders, rules, actions, 
recommendations, and requests. 

  

Thus, according to the statute, the Governor may create a law that violates the 

constitutional rights of Tennesseans so long as his action was “taken or made with due 

consideration of the orders . . . of federal authorities relevant thereto […].”  T.C.A. § 58-2-118(b).  

The foregoing are precisely the “non-standard standards” that rendered the EPGA unconstitutional 

in Midwest Inst. Of Health, PLLC, supra.  Respectfully, “due consideration” of something limits 

no one.   
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The Legislature’s delegation of remarkably broad, law-making powers of indefinite 

duration to our Governor is unconstitutional in T.C.A. § 58-2-107 is unconstitutional.  It follows 

that our Governor’s executive orders, issued pursuant to T.C.A. § 58-2-107, are null and void, and 

his redelegation of non-existent powers to local governments are null and void, along with the 

local orders based on them.   

B. Butler et al. v. Thomas A Wolf, et al., Case No. 2:20-cv-677 (W.D. Penn, Sept. 14, 2020).  

On September 14, 2020, the Western District of Pennsylvania held that the governor of 

Pennsylvania’s actions to close businesses during the COVID-19 pandemic, however well-

intentioned, were unconstitutional.  Specifically, the Western District court held that (1) the 

congregate gathering limits imposed by the governor’s orders violated the right of assembly 

enshrined in the First Amendment, (2) that the stay-at-home and business closure components of 

the governor’s orders violated the Due Process Clause of the Fourteenth Amendment, and 3) that 

the business closure components of the governor’s orders violated the Equal Protection Clause of 

the Fourteenth Amendment.  Butler et al. v. Thomas A Wolf, et al., Case No. 2:20-cv-677 (W.D. 

Penn, Sept. 14, 2020)(Dkt. No. 79 at P. 3)(copy attached).  

In Butler, the governor had created a “policy team” that was tasked to create the distinctions 

between “life sustaining” and “non-life sustaining” businesses.  Id. at P. 4.  The governor lifted the 

stay-at-home requirements in certain counties and moved them from a “yellow phase,” imposing 

gathering limits.  Id. at P. 7.  Various counites were moved from the “yellow phase” to the “green 

phase,” which eased most restrictions.  Id.  On July 15, 2020, the governor issued “targeted 

mitigation” orders which imposed limitations on businesses in the food service industry, closing 

nightclubs, prohibiting indoor events and gatherings of more than 25 persons, and prohibiting 

outdoor gatherings of more than 250 persons.  Id. at P. 8.   
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The defendants in Butler argued that the constitutional arguments should be based on the 

more deferential standard of scrutiny set forth in Jacobsen v. Massachusetts, 197 U.S. 11, (1905).  

Id. at 11-12.  The district court noted that the Jacobson Court afforded a substantial level of 

deference in matters of public health, but “it did not hold that deference is limitless.”  Id. at 13.  

“Rather, it closed its opinion with a caveat to the contrary:  

‘Before closing this opinion we deem it appropriate, in order to prevent misapprehension 
[of] our views, to observe –perhaps to repeat a thought already sufficiently expressed, 
namely—that the police power of a state, whether exercised directly by the legislature, or 
by a local body acting under its authority, may be exerted in such circumstances, or by 
regulations so arbitrary and oppressive in particular cases, as to justify the interference of 
the courts to prevent wrong and oppression.’”  
 

Butler at 13 (quoting Jacobson at 38).   

 The district court noted that Jacobson was decided over a century ago, and that there had 

been substantial development of federal constitutional law in the area of civil liberties since that 

time.  Id. at 13.  For example, segregation was still lawful at the time Jacobson was decided.  The 

Court’s landmark Equal Protection decision in Brown v. Board of Education,  347 U.S. 483 (1954), 

regarded as the most important civil rights decision the Court has handed down, was not decided 

until almost fifty (50) years after Jacobson.  Brown originated in part from a court in Kansas, 

which explained the detrimental effects of segregation but nonetheless felt compelled to rule 

against the plaintiffs due to the Supreme Court’s decision in Plessy v. Ferguson. In order to 

determine whether segregation deprived the plaintiffs of equal protection of the laws, the Court 

looked not to 1896, when Plessy v. Ferguson was written, but instead had to consider the issues 

before it “in the light of its full development and its present place in American life throughout the 

Nation.”  Brown v. Bd. of Educ., 347 U.S. 483, 492-93, 74 S. Ct. 686, 691 (1954).  It similarly 

makes no sense for a court to blindly follow ancient, distinguishable cases like Jacobson in a 

vacuum without analyzing them in light of the facts and present issues facing Tennesseans.  
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Without judicial courage to draw the line on legislative and executive overreach, our Constitutional 

rights are mere words on a piece of paper, devoid of meaning.  “For the judiciary to apply an overly 

deferential standard would remove the only meaningful check on the exercise of power.”  Butler 

at 21.  “The application of normal scrutiny will only require the government to respect the fact that 

the Constitution applies even in times of emergency.”  Id.   

The district court in Butler found that federal courts have given greater deference to 

considerations of individual liberties, as weighed against the exercise of state police powers, and 

that in the century of development the Supreme Court has created tiered levels of scrutiny for 

constitutional claims.  Butler, at 13.    

After consideration of the issue, the district court found that the “extraordinarily deferential 

standard based on Jacobson is not appropriate,” and applied traditional constitutional scrutiny to 

the case.  Id. at 17.  “Two considerations inform this decision—the ongoing and open-ended nature 

of the restrictions and the need for an independent judiciary to serve as a check on the exercise of 

emergency power.”  Id.   

As in the case at bar, the extraordinary emergency measures taken by the defendants in 

Butler were promulgated in March, which was six months prior to the district court’s memorandum 

filed on September 14, 2020.  Id. at P. 17.  The closures were initially billed as temporary measures 

necessary to “flatten the curve” and protect hospital capacity, but then became “open-ended and 

ongoing restrictions aimed at a very different end—stopping the spread of an infectious disease 

and preventing new cases from arising—which requires ongoing and open-ended efforts.”  Id.   

The district court found that the manner in which the Governor had shut down businesses 

was “shockingly arbitrary.”  Id. at 59.  The defendants had never formulated a set, objective 

definition in writing of what constituted a “life sustaining” and a “non-life sustaining” business.  



 28 

Id. at 60.  The court found that the arbitrary design, implementation, and administration of the 

business shutdowns deprived the business plaintiffs of an objective plan, the ability to determine 

how critical classifications were to be made, and a mechanism to challenge an alleged 

misclassification.  Id.  

The district court illustrated the inherent arbitrariness of closing businesses that sell the 

same products or offered the same services while allowing others to remain open.  Small appliance 

and furniture stores were closed down, while larger retailers selling the same products, such as 

Lowes, The Home Depot, Walmart and others remained open.  Id.  Similarly, in the case at bar 

Metro has allowed larger tour companies such as Greyline Bus Tours to continue operations while 

closing down the Original Plaintiffs’ tour companies.  The district court in Butler found it 

“paradoxical that in an effort to keep people apart, Defendants’ business closure orders permitted 

to remain in business the largest retailers with the highest occupancy limits.”  Id. at 61.  The same 

paradox is present in Metro’s arbitrary classification of Plaintiffs’ tour companies as 

“transpotainment.”  Metro has allowed, or at least refused to prosecute, the largest tour companies 

with the highest occupant capacities but targeted Plaintiffs’ for prosecution.   

The district court in Butler found that the closure of the plaintiffs’ businesses violated the 

Equal Protection Clause of the Fourteenth Amendment.  Id. at 62.  The business plaintiffs in Butler 

were treated differently than other businesses similarly situated.  Id. at 63.   

Metro’s refusal to allow the Original Plaintiffs to serve alcohol to its patrons is likewise 

evidence of disparate treatment.  Metro allowed restaurants and bars to serve alcohol on lower 

Broadway under circumstances when multiple people would be seated around a table in close 

proximity to each other.  The refusal to allow the Plaintiffs to allow alcohol on a moving, open air 

platform without the risk of close contact is wholly arbitrary.   
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The district court in Butler found that the arbitrary classifications of “life-sustaining” and 

“non-life sustaining” failed rational basis scrutiny.  Id. at 64. The defendants’ actions did not 

rationally relate to the end of limiting personal interactions because “[c]losing R.W. McDonald & 

Sons did not keep at home a consumer looking to buy a new chair or lamp, it just sent him to 

Walmart.”  Id.  at 65.  Similarly, closing down the Plaintiffs’ tour businesses did not keep them at 

home, it simply sent them to Grey Line Bus Tours.   

V. JACOBSEN V. MASSACHUSETTS, 197 U.S. 11, (1905), IS DISTINGUISHABLE 

FROM THE CASES AT BAR.  

Jacobson is distinguishable on grounds not discussed in Butler et al. v. Thomas A Wolf, et 

al.,  supra.  Jacobson was one of the Supreme Court’s earliest efforts to articulate any standard for 

adjudicating individual rights claims under the Fourteenth Amendment.1  Since that time, the 

Supreme Court has developed a multi-tiered level approach for judicial scrutiny.   

The Supreme Court in Jacobson was not presented with circumstances analogous to the 

case at bar.  First, the vaccination statute at issue was a valid statute that had been passed by the 

legislature, not created by an executive order:  “According to settled principles the police power 

of  State must be held to embrace, at least, such reasonable regulations established directly by 

legislative enactment as will protect the public health and the public safety.”  Id. at 26 (collecting 

cases).   Jacobson certainly did not involve a legislature’s delegation of police power to a governor, 

who then issued orders and re-delegated the police power to county officials, who have then 

selectively shut down various businesses and imposed various restrictions upon Tennessee citizens 

for almost seven (7) months.    

 
1 ARTICLE: CORONAVIRUS, CIVIL LIBERTIES, AND THE COURTS: THE CASE 

AGAINST "SUSPENDING" JUDICIAL REVIEW, 133 Harv. L. Rev. F. 179, 190 
 



 30 

Even in 1905, the Jacobson Court expressly left open challenges for actions that violated 

the Equal Protection clause of the United States Constitution.  The Court acknowledged that 

liberty, the greatest of all rights, protected individuals “from restraint under conditions essential to 

the equal enjoyment of the same right by others.”  Id. at 26-27.    Thus, Jacobson should not apply 

to Equal Protection claims.  Regardless of the health regulations that may be enacted, the Court 

held:  

“The mode or manner in which those results are to be accomplished is within the discretion 
of the state, subject, of course, so far as Federal Power is concerned, only to the condition 
that no rule prescribed by a State, nor any regulation adopted by a local governmental 
agency acting under the sanction of state legislation, shall contravene the Constitution of 
the United States or infringe any right granted or secured by that instrument.  A local 
enactment or regulation, even if based on the acknowledged police power of a State, must 
always yield in case of conflict with the exercise by the General Government of any power 
it possess under the Constitution, or with any right which that instrument gives or secures.”   
 

Jacobson at 27 (collecting cases).   

 The Jacobson Court instructed that its decision was based on “the necessities of the case,” 

with the caveat that “it might be that an acknowledged power of a local community to protect itself 

against an epidemic threatening the safety of all, might be exercised in particular circumstances 

and in reference to particular persons in such an arbitrary, unreasonable manner, or might go so 

far beyond what was reasonably required for the safety of the public, as to authorize or compel the 

courts to interfere for the protection of such persons.”   Id. at 32 (collecting cases).   

 The Jacobson Court specifically mentions “arbitrary, unreasonable” conduct, as part of the 

circumstances that would justify relief.  Plaintiffs have alleged that Metro’s closure and restrictions 

on their businesses are arbitrary and capricious.   

With exception of some children in appropriate circumstances, the vaccination statute at 

issue in Jacobson “applied equally to all in like condition […].”  Id. at 30.  The case at bar presents 

circumstances of selective enforcement against the Original Plaintiffs’ tour companies.   
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Jacobson shall not be the vehicle in which courts rubber stamp the unconstitutional merger 

of the legislative and executive branches of government, without critical analysis of the 

distinctions in that case.   

 In Lochner v. New York, 198 U.S. 45, 55-56 (1905), a decision that preceded Jacobson by 

just under two months, the Supreme Court addressed the deferential standard in Jacobson and 

explained that it nonetheless must “be conceded that there is a limit to the valid exercise of the 

police power by the State […] [o]therwise the Fourteenth Amendment would have no efficacy and 

the legislatures of the States would have unbounded power […].”  Lochner at 56.   

 Curiously, Metro asks that this Court ignore so-called “Lochner-era” decisions—Terrance 

v. Thompson, 263 U.S. 197, New State Ice Co. v. Liebmann, 285 U.S. 262 (1932), and Truax v. 

Raich, 239 U.S. 33 (1915)—even though Lochner was decided the same year as Jacobson. [P. 11 

of Metro Brief].  The Supreme Court has never overruled these cases, which are still good law.   

VI. THE GOVERNOR MUST EXECUTE AND NOT CREATE LAW.   

 The Governor’s authority is grounded in Article III of the Tennessee Constitution.  Nothing 

therein authorizes law-making power within the Executive Department.  Section 10 gives power 

to the governor only to “take care that the laws be faithfully executed.”  Tenn. Const. Art. III, § 

10.  His duties are therefore limited to executing laws created by the Legislature.   

The Tennessee Supreme Court has explained the limitation on the executive as follows:  

“All sovereign power, under our form of government, is vested in the people. The chief 
executive has no prerogative powers, as in monarchal governments, but only such as are 
vested in him by the fundamental law. The constitutions of the original States, first adopted, 
vested most of the appointing power in the legislative department, and very little of 
importance in the chief executive, doubtless guarding against its abuse, from which they 
had recently suffered under the government of England. In the constitutions of all the 
States, the most important part of it has been generally vested in the people, to be exercised 
in popular elections, and the  remainder in unequal proportions in all three of the 
departments, much more, as a rule, in the legislative than the others, and often less in the 
executive than the judicial.” 
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Richardson v. Young, 122 Tenn. 471, 496-97, 125 S.W. 664, 669 (1909)  

 The Governor has the authority, for example, to veto a bill and send it back to the General 

Assembly, which then has the power to override that veto as a check on the powers of both 

departments.  But there is no authority whatever in the Governor to create or suspend any law with 

the stroke of a pen.  It follows that he cannot delegate this power, belonging to the Legislature, to 

any other person or entity.   

No provision in the Tennessee Constitution permits the Governor to redelegate the 

Legislature’s law-making power to any other entity.  Yet, according to TCA §58-2-107(a)(1), 

“…The governor is authorized to delegate such powers as the governor may deem prudent.”  

Article VII, Section 1 of the Tennessee Constitution states: “The qualified voters of each 

county shall elect for terms of four years a legislative body, a county executive, a sheriff, a trustee, 

a register, a county clerk and an assessor of property.  Their qualifications and duties shall be 

prescribed by the General Assembly.”  (emphasis added).   

Because the duties of the mayors are also set by the General Assembly, not the Governor, 

delegation of unlimited power to them creates duties and is unconstitutional.  

VII. THE ORIGINAL PLAINTIFFS HAVE ALLEGED VALID CLAIMS FOR 

EQUAL PROTECTION VIOLATIONS  42 U.S.C. § 1983.  

The Right to Earn A Living is Fundamental. 

The right to earn a living stretches back to English common-law cases decided more than a 

century before the founding of the United States.  See, e.g., The Case of the Bricklayers, 81 Eng. 

Rep. 871 (K.B.1624)(holding that plasterers did not have to be licensed to practice their trade.  In 

The Case of the Tailers, Sir Edward Coke wrote that “at the common law, no man could be 

prohibited from working in any lawful trade, for the law abhors idleness, the mother of all evil.” 
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 These principles are embodied in numerous Supreme Court decisions. 

“The constitutional interests protected by due process -- said to find their origins in 

the Magna Carta, see Hurtado v. California, 110 U.S. 516, 531, 28 L. Ed. 232, 4 S. Ct. 111 

(1884) -- are ‘life, liberty and property.’" Wilkerson v. Johnson, 699 F.2d 325, 328 (6th Cir. 1983).  

“Our method of inquiry is to determine first whether plaintiffs' interests are entitled to protection 

and second whether defendants violated the process due them.”  Wilkerson at 328.   

“A complex of rights and duties characterizes any particular liberty or property interest.  

Id.  “Generally speaking, freedom to choose and pursue a career, ‘to engage in any of the common 

occupations of life,’ qualifies as a liberty interest which may not be arbitrarily denied by the State.”  

Id. (citing Meyer v. Nebraska, 262 U.S. 390, 399-401, 67 L. Ed. 1042, 43 S. Ct. 625  (1923)).   

The Fourteenth Amendment provides that no state shall "deny to any person within its 

jurisdiction the equal protection of the laws." U.S. Const. amend. XIV, § 1. “Under the Equal 

Protection Clause, the states cannot make distinctions that 1) burden a fundamental right; 2) target 

a suspect class; or 3) intentionally treat one individual differently from others similarly situated 

without any rational basis.” Radvansky v. City of Olmsted Falls, 395 F.3d 291, 312 (6th Cir. 

2005).  

Metro’s closure and regulation of the Plaintiffs’ tour companies burdens a fundamental 

right and also intentionally treats Plaintiffs differently without any rational basis.   

The Sixth Circuit discussed substantive due process rights in Bell v. Ohio State Univ., 351 

F.3d 240, 249-51 (6th Cir. 2003), explaining that the “[i]nterests protected by substantive due 

process, which the legislature may not infringe unless supported by sufficiently important state 

interests, include [1] those protected by specific constitutional guarantees, such as the Equal 

Protection Clause, [2] freedom from government actions that ‘shock the conscience,’ and [3] 
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certain interests that the Supreme Court has found so rooted in the traditions and conscience of our 

people as to be fundamental.”  Bell at 249-251 (internal citations omitted).   

“Government actions that burden the exercise of fundamental rights or liberty interests are 

subject to strict scrutiny, and will be upheld only when they are narrowly tailored to a compelling 

government interest.”  Seal v. Morgan, 229 F.3d 567, 574 (6th Cir. 2000).  “Government actions 

that do not affect fundamental rights or liberty interests … will be upheld if … they are rationally 

related to a legitimate state interest.”  Id. at 575.  The Original Plaintiffs operate their tour 

companies only in Downtown Nashville, which is the only market for these services.  Precluding 

Plaintiffs from operating Downtown eliminates their ability to operate entirely and therefore 

implicates a constitutionally-protected liberty interest.  

“In Hampton v. Mow Sun Wong, 426 U.S. 88, 48 L. Ed. 2d 495, 96 S. Ct. 1895 (1976), a 

case which invalidated a civil service rule barring all non-citizens from employment in the federal 

civil service system, Justice Stevens discusses a number of considerations in cases such as this 

concerning governmental interference with the freedom to pursue an occupation.”  Wilkerson at 

328. “Two of the factors discussed are the nature and seriousness of the infringement and 

the  strength of the justifications given.”  Id.  

Infringements caused by officials includes harassment and delay in allowing a plaintiff to 

pursue their occupation.  Id.   

The cases relied upon by Metro do not stand for the proposition that Plaintiffs have no 

fundamental right to operate their businesses.  The Plaintiffs operate tour companies, which does 

not involve government employment.  As such, Whittle v. United States, 7 F.3d 1259 (6th Cir. 

1993) has nothing to teach in the case at bar.  Whittle discusses multiple cases where there is no 

right to government employment.  The Sixth Circuit in Whittle did not find a fundamental right 
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and therefore did not apply strict scrutiny.  “Although not subject to a strict scrutiny test where no 

suspect class or fundamental right is implicated, government action may still merit heightened 

scrutiny if the assert right is significant.”  Id. at 1262 (citing Personnel Adm’r of Massachusetts v. 

Feeney, 442 U.S. 256, 60 L. Ed. 870, 99 S.Ct. 2282 (1979)).   

Because Plaintiffs’ operations of their businesses involve fundamental rights, this Court 

should apply heightened standard of scrutiny.  Nonetheless, Metro’s classifications fail even the 

rational basis test.   

VIII. PLAINTIFFS HAVE BEEN DENIED PROCEDURAL DUE PROCESS.  

Metro argues that the Plaintiffs’ interests in the lawful operation of their businesses only 

arises “where the defendant’s action effectively precludes the plaintiff from practicing his trade 

with all employers or customers.” [Metro Brief at P. 18].  But that is the essence of the Plaintiffs’ 

claims.  The Amended Complaint alleges in Paragraph 1 that “Transpotainment” is a burgeoning 

tour industry in Downtown Nashville.  It is something that is unique to Nashville.  Closing the 

Plaintiffs businesses results in the denial of their opportunity to pursue their livelihood.   

Plaintiffs were entitled to notice and an opportunity to be heard, which they have been 

deprived not only because they had neither a pre-deprivation or post-deprivation hearing, but also 

because they still not been provided an opportunity to have the citations heard in court.     

Order 9, Amendments 1-3, and Order 12 also cite to T.C.A. § 68-2-609 as authority for 

closing Plaintiffs’ businesses, and Metro has failed entirely to comply with the statutory notice and 

hearing provisions required by this section.   

T.C.A. § 68-2-609(3) applies  to “public establishments, facilities or buildings.”  Plaintiffs 

do not operate any establishment, facility, or building.  For example, unlike restaurants, bars, 

grocery stores, and similar establishments, they do not undergo MPHD inspections.   
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T.C.A. § 68-2-609(3) requires that the county health officer be “otherwise authorized by 

law to take [an] action.”   However, the Metro Public Health Department is not authorized by law 

to close the Plaintiffs’ businesses.   

T.C.A. § 68-2-608(a) states, in relevant part:   

(a)(1) Whenever it appears to the county health director that a condition or activity exists 
or is threatened that may violate the laws, regulations, resolutions, ordinances, permits 
or licenses that are within the enforcement responsibility of the county health 
director, the county health director may, after notice and opportunity for a hearing, 
issue an order for any of the following: 
 
(A) Cessation of the activity; 
(B) Correction of the condition or activity; 
(C) Removal of the condition in whole or in part; 
(D) Revocation, suspension or imposition of conditions on a license or permit; or 
(E) Abatement of a nuisance that involves a violation of the health laws of the state and 
that can be reasonably expected to adversely affect the health of the public. 
 
(2) Any person served with an order pursuant to subdivision (a)(1) shall immediately 
comply with the order at the person's own expense. 
T.C.A. § 68-2-608(emphasis added).  

T.C.A.. § 68-2-608(b) requires an opportunity for a prompt and reasonable hearing:  

“(b) Whenever a condition or activity exists or is threatened that, in the opinion of the 
county health director, causes or threatens an imminent or immediate danger to the public 
health under circumstances in which an opportunity for prior hearing might further 
seriously endanger the health of the public, the county health director may issue an order 
requiring the actions listed in subdivision (a)(1). The person to whom the order is addressed 
shall immediately comply with the order. However, such person shall be provided an 
opportunity for a hearing as promptly as is reasonable under the circumstances. 
T.C.A. § 68-2-608(b). 

No order that complies with T.C.A. § 68-2-608 has been rendered and no notice or 

opportunity to be heard has taken place.  The statute also requires a due process hearing, which 

Metro has failed to provide.  The statute does not authorize the issuance of citations. 

No provision of the Metropolitan Code of Laws authorizes the MPHD to regulate vehicles.  

Title 12 of the MCL addresses Vehicles and Traffic.  Nothing therein can be construed to authorize 
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the MPHD to regulate any vehicle.  Nonetheless, Metro’s closure of, and restrictions upon 

Plaintiffs’ businesses are directly analogous to a suspension or revocation of a business license.  

The test in Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976) sets forth 

three factors to determine if the failure to provide a pre-deprivation hearing violates due process:  

“First, the private interest that will be affected by the official action; second, the risk of an 
erroneous deprivation of such interest through the procedures used, and the probable value, 
if any, of additional or substitute procedural safeguards; and finally, the Government's 
interest, including the function involved and the fiscal and administrative burdens that the 
additional or substitute procedural requirement would entail.” 
 

424 U.S. at 335 (citing Goldberg v. Kelly, 397 U.S. 254, 263-71, 90 S. Ct. 1011, 25 L. Ed. 2d 287 
(1970));  See also Johnson v. Morales, 946 F.3d 911, 922 (6th Cir. 2020).   
 
The Private Interest.  

“The Supreme Court has long recognized that an individual may have a significant interest 

in maintaining a license.”  Johnson, 946 F.3d at 922 (citing Bell v. Burson, 402 U.S. 535, 539, 91 

S.Ct. 1586, 29 L. Ed. 2d 90 (1971).   

The interest at stake—the right to pursue a profession—is fundamental and at the core of 

the liberty interests protected by the Fourteenth Amendment.   

The Government’s Interest.   

 Metro may have a substantial interest in ensuring the safety of its citizens, but the court 

must “consider the fiscal and administrative burdens that []additional or substitute procedural 

requirements would entail.”  Mathews, 424 U.S. at 335.  Providing the Plaintiffs some sort of 

hearing would not “have been unduly burdensome, especially given the property interest at stake, 

namely continued operation of business.”  Women’s Med. Prof’l Corp. v. Baird, 438 F.3d 595, 613 

(6th Cir. 2006).   

Had Metro actually believed that the Plaintiffs’ businesses posed a threat to the health and 

safety of citizens, it should have brought a nuisance proceeding pursuant to T.C.A. § 68-2-
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608(a)(1)(E).  Metro would have to prove a case of nuisance prior to closing Plaintiffs’ businesses.  

Instead Metro bypassed these procedures via the Governor’s delegation of authority in T.C.A. § 

58-2-107.     

The Risk of Erroneous Deprivation.  

There is a total risk of erroneous deprivations because Metro has no procedures at all 

available for the Plaintiffs, but has continued to allow larger tour companies to operate.  

Metro’s closure of Plaintiffs’ businesses violated their Due Process rights.    

VIII.  METRO DOES NOT PROVIDE ANY POST-DEPRIVATION REMEDIES 

“[U]nder the Parratt doctrine, ‘[c]ourts may dismiss a procedural due process claim if the 

state provides an adequate postdeprivation remedy’ and the following conditions apply: ‘(1) the 

deprivation was unpredictable or 'random'; (2) the predeprivation process was impossible or 

impracticable; and (3) the state actor was not authorized to take the action that deprived 

the  plaintiff of property or liberty." Johnson v. Morales, 946 F.3d 911, 921 (6th Cir. 2020)(citing 

Daily Servs., LLC v. Valentino, 756 F.3d 893, 907 (6th Cir. 2014) (quoting Copeland v. Machulis, 

57 F.3d 476, 479 (6th Cir. 1995) (per curiam)). 

Metro cannot satisfy Parratt, because there is no adequate, postdeprivation remedy for the 

closure of Plaintiffs’ businesses or the restrictions placed upon them by Metro.  There is no 

procedure available at all.   

Metro argues that the General Sessions Court has resumed hearing citation cases, 

ostensibly to demonstrate that process was available to Plaintiffs.  [Metro Brief. P. 10].  Defending 

oneself in a criminal proceeding is not the type of post-deprivation remedy contemplated by the 

law.  Plaintiffs were entitled to some forum, however limited, for meaningful redress of their 

grievances. 
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Metro could have provided some post-deprivation process, such as allowing tour 

companies to demonstrate compliance with safety guidelines, request a waiver, or simply to 

address the MPHD in a public hearing, such as what is available in Metro’s Transportation 

Licensing Commission.  These procedures would have been simple and cheap to implement, and 

could have been accomplished through remote means.   

Plaintiffs were not provided either pre-deprivation notice, or a post-deprivation remedy.  

Metro has taken the Plaintiffs property without any meaningful opportunity to be heard.  Plaintiffs 

were entitled to an after-the-fact hearing sufficient to safeguard their constitutional right to operate 

their businesses.   

Metro’s closure of Plaintiffs tour businesses is undoubtedly a serious infringement that 

demonstrates a pattern of harassment.  Even after allowing Plaintiffs’ businesses to operate again, 

Metro continues to severely restricted the businesses without any justification.  Plaintiffs were 

required to operate at half capacity, despite the fact that they were operating outdoors on mobile 

platforms and in vehicles.  When Plaintiffs continued to operate in accordance with Metro Orders, 

Metro took further action and banned them from allowing patrons to consume alcohol onboard.  

However, Metro continued to allow bars and restaurants to serve alcohol.  When Plaintiffs 

modified their practices to conform to the new ban by stopping and allowing patrons to go into 

bars or restaurants on Broadway, Metro banned the practice.   

During this time, Metro allowed other similarly-situated businesses to continue to operate 

Downtown, including allowing their passengers to consume alcohol.  Plaintiffs businesses were 

therefore selected out for disparate treatment.  Metro’s justification for closing Plaintiffs’ 

businesses is a pretext and an obvious attempt to discourage patrons from using Plaintiffs’ 

businesses.   
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IX. PLAINTIFFS HAVE ALLEGED FACTS SUFFICIENT TO DEMONSTRATE 

METRO’S HAS SELECTIVELY ENFORCED ITS ORDERS.   

“[A] plaintiff makes out a selective-enforcement claim if she shows that the state based its 

enforcement decision on an ‘arbitrary classification,’ Oyler v. Boles,   368 U.S. 448, 456, 7 L. Ed. 

2d 446, 82 S. Ct. 501 (1962), that is to say, a classification that gives rise to an inference that the 

state ‘intended to accomplish some forbidden aim’ against that group through selective application 

of the laws.” Stemler v. City of Florence, 126 F.3d 856, 874 (6th Cir. 1997)(citing Futernick v. 

Sumpter Township, 78 F.3d 1051, 1056 (6th Cir. 1996)).   

“Persons asserting a selective enforcement claim must prove that the regulatory or law 

enforcement decision had a discriminatory purpose and produced a discriminatory effect.” 421 

Corp. v. Metro. Gov't of Nashville & Davidson Cty., 36 S.W.3d 469, 480-81 (Tenn. Ct. App. 

2000)(citing United States v. Armstrong, 517 U.S. 456, 466, 116 S. Ct. 1480, 1487, 134 L. Ed. 2d 

687 (1996)). “There are two elements to a selective enforcement claim:   (1) the government has 

singled out the plaintiff for adverse regulatory or enforcement action while others engaging in 

similar activity have not been subject to the same type of action and (2) that the decision to 

prosecute them rests on an impermissible consideration or purpose. 421 Corp. at 480-81 (citing 

National Loans, Inc. v. Tennessee Dep't of Fin. Institutions, 1997 Tenn. App. LEXIS 276, 1997 

WL 194992, at *5).   

“With regard to the first element, the claimant must allege and prove: (1) that other non-

prosecuted offenders have engaged or are engaging in essentially the same conduct, (2) that the 

non- prosecuted offenders violated the same regulation, statute, or ordinance that the claimant is 

accused of violating, and (3) that the magnitude of the non-prosecuted offender's violation was not 
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materially different from that of the plaintiffs.”   421 Corp. at 481-82 (citing National Loans, Inc. 

v. Tennessee Dep't of Fin. Institutions, 1997 Tenn. App. LEXIS 276, 1997 WL 194992, at *5.   

The Original Plaintiffs’ First Amended Complaint (“FAC”) is replete with allegations that 

Metro singled Plaintiffs’ out for selective enforcement.  Paragraph 47, which quotes from Mayor 

John Cooper’s own statements, demonstrates that Amendement 2 specifically targeted Plaintiffs’ 

vehicles.  Paragraph 48 alleges that Metro targeted Plaintiffs’ businesses because they allowed the 

consumption of alcoholic beverages. 

In Paragraph 49, Plaintiffs quote Amendment 3 of Order 9, which makes distinctions on 

transportation businesses capable of carrying more than 15 passengers “which have a gross 

combination weight rating of ten thousand and one (10,001) or more pounds, shall close to the 

public […].”  Because Metro was not prosecuting other, similarly situated vehicles, the Plaintiffs 

allege in Paragraph 51 that numerous tour companies were not subjected to Amendment 3, 

including: Grey Line Bus Tours,  the Music City Trolley, the Double Decker Hop-On, Hop-Off 

Tour, the Old Town Trolley Tours, The Music City Rollin’ Jamboree, and the Redneck Comedy 

Tour.   

Metro has conceded, however, that Order 9 applies to all other tour companies, including 

Gray Line Bus Tours, Old Time Trolley, and the Redneck Comedy Tour.  [Metro Brief at P. 16-

17].  This reinforces Plaintiffs selective enforcement claim, because the Complaint alleges that 

Metro has allowed these companies to continue to operate with impunity.  [¶ 65 of Amended 

Complaint].   

Metro’s selective enforcement of the Order is no different than exempting Plaintiffs’ 

competitors from it entirely.  Plaintiffs have sufficiently alleged that these other tour agencies 

constitute “non-prosecuted offenders have engaged or are engaging in essentially the same 
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conduct, have violated the same regulation, statute or ordinance” that the Plaintiffs are accused of 

violating.     

Because Metro has conceded that Order 9 and its progeny apply to Plaintiffs’ competitors 

and the FAC alleges that Metro has not prosecuted the competitors, Plaintiffs have demonstrated 

that the magnitude of the non-prosecuted offender's violation was not materially different from 

that of the plaintiffs. 

With  regard to the second element, Metro claims that Plaintiffs have no evidence of ill will 

or intent to punish their businesses.  [Metro Brief at 17].  This is incorrect.  The Complaint alleges 

in Paragraphs 12-14 that Metro has been trying to regulate Plaintiffs’ tour companies for some 

time prior to Metro’s pretext of needing to do so during the COVID-19 crisis.  The proposed 

legislation would enable Metro to regulate the Plaintiffs out of existence.  Paragraph 15 shows that 

Metro intentionally modified its proposed regulations to exclude groups like Gray Line Bus Tours 

and others.  Paragraph 16 alleges that Metro was hostile toward the Plaintiffs because of their 

desire to rush passage of the regulations.  Paragraph 17 states that Metro removed the proposed 

regulations from the legislature’s calendar on May 28, 2020, and that Metro then changed its 

strategy and began utilizing the MPHD to close Plaintiffs’ businesses under the guise of it being a 

response to the COVID-19 pandemic.   

These facts are sufficient to demonstrate Metro’s ill will and intent to punish Plaintiffs’ 

businesses.   

On page 17 of its brief, Metro asserts that there is a rational basis for treating MTA and 

intercity carriers differently because they do not generate a “party like atmosphere that heightens 

risk.”  This distinction fails because the FAC alleges in Paragraph 51 that the Redneck Comedy 
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Tour, Old Town Trolley Tours, all which allow the consumption of alcohol on board, were allowed 

to continue operations without incurring citations.   

 

CONCLUSION 

Because the Governor attempts to exercise powers he does not have, the alternative is to 

reconvene the General Assembly, or address these issues at the next session in January.   

T.C.A. § 58-2-107 is unconstitutional, and Governor Lee’s motion to dismiss must be 

denied. 

With regard to the Original Plaintiffs’ 42 U.S.C. § 1983 claims against Metro, the 

allegations in the First Amended Complaint must be accepted as true, and for the reasons herein, 

this Court should deny Metro’s Motion to Dismiss.   

  

 

Respectfully submitted,    

THE BLACKBURN FIRM, PLLC   
 
 

 

/s/ W. Gary Blackburn     
W. Gary Blackburn (#3484)   

 
And,  
 
/s/ Bryant Kroll      
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Nashville, TN 37219     
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gblackburn@wgaryblackburn.com   
bkroll@wgaryblackburn.com    
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