
This matter came before the Court on Petitioner’s Corrected Motion for Judgment on 

the Pleadings and Request for Expedited Consideration, filed by Petitioner, Jena Griswold, 

Attorney General of the State of Colorado, on April 4, 2022.  Respondent, Dallas Schroeder, 

filed Dallas Schroeder’s Response To Petitioner’s Motion For Judgment On The Pleadings And 

Request For Expedited Consideration on April 14, 2022 (“Schroeder Resp.”).  Griswold filed 

her Reply In Support Of Motion For Judgment On The Pleadings on April 21, 2022.   

The Court held a hearing on April 29, 2022.  Griswold was represented by Heather 

Kelly, Jennifer Hunt, and Leslie Schulze of the Colorado Attorney General’s Office.  Schroeder 

was represented by John Case. 

The Court has carefully reviewed the record in this matter and the arguments of 

counsel.  The Court now enters the following findings, conclusions, and orders.  

ISSUES PRESENTED 

The issues requiring resolution are very narrow:  

1. Does the Secretary of State have the authority to investigate potential breaches of 
election security? 
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2. Does the Secretary of State have the authority to promulgate orders directing the 
Elbert County Clerk and Recorder to answer questions and to provide other 
information relating to his conduct of elections, preservation of election records, 
and electronic copies he has made of the Elbert County election management 
server, two scanning computers, and the adjudication computer? 

3. If so, does the Elbert County Clerk and Recorder have a legal obligation to answer 
the questions posed by the Secretary of State and to provide the other information 
she requests? 

SUMMARY 

The Court answers all three questions in the affirmative. 

Colorado’s Election Code establishes a hierarchical system of election officials.  The 

Secretary of State is the state’s chief election official.  The legislature has granted the 

Secretary of State plenary authority to enact rules and to issue orders that are necessary and 

proper to enforce the Election Code and to oversee elections within the state.  The legislature 

has further directed county clerks and recorders to comply with lawful orders issued by the 

Secretary of State. 

The two orders issued by the Secretary of State at issue in this case were within her 

statutory mandate are therefore lawful orders.  Consequently, the Elbert County Clerk and 

Recorder must comply with both orders.  The fact that the Clerk and Recorder does not trust 

the Secretary of State to perform her official duties does not excuse his duty to comply with 

her orders. 

Accordingly, as set forth in this Order, the Court grants Griswold’s Motion for 

Judgment on the Pleadings. 

FACTUAL AND PROCEDURAL BACKGROUND 

Petitioner, Jena Griswold, is the Secretary of State of Colorado. Respondent, Dallas 

Schroeder, is the Clerk and Recorder of Elbert County, Colorado.  During an update of the 
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County’s election software in August 2021, Schroeder made two copies of the hard drives of 

the Elbert County election management server, two scanning computers, and the 

adjudication computer. See Petition For Enforcement Of Election Orders Pursuant To §§ 1-1-

107(2)(d) and 1-1.5-104(10)(d), C.R.S. (“Pet. to Enf.”) ¶ 19; Counterclaims ¶¶ 72-74. 

Schroeder claims that he did so to preserve the records of the 2020 election.  Id. ¶ 75.  

Schroeder then provided those copies to two attorneys. Pet. to Enf. ¶¶ 22, 23 and Ex. 2; 

Amended Response To Petition for Enforcement (“Answer”) ¶¶ 22, 23. 

Griswold alleges that she became aware of the hard drive copies from an affidavit 

signed and filed by Schroeder in another lawsuit involving Griswold and Schroeder, Denver 

District Court Case No. 21CV33691 (the “Denver Case”).  Pet. to Enf. ¶ 19.  Following that 

affidavit, Griswold issued two orders to Schroeder directing him to identify the persons to 

whom he gave the hard drive copies and to provide those hard drive copies to Griswold.  The 

orders also directed Schroeder to answer other questions posed by Griswold.  Pet. to Enf. 

Exs. 1, 3.  Contending that Schroeder’s responses were incomplete, Pet. to Enf. ¶¶ 22, 32, 

Griswold commenced this litigation, which seeks an order compelling Schroeder to comply 

with her orders. 

STANDARD OF REVIEW 

Colorado Rule of Civil Procedure 12(c) provides: 

After the pleadings are closed but within such time as not to delay the trial, 
any party may move for judgment on the pleadings. If, on a motion for 
judgment on the pleadings, matters outside the pleadings are presented to and 
not excluded by the court, the motion shall be treated as one for summary 
judgment and disposed of as provided in Rule 56, and all parties shall be given 
reasonable opportunity to present all material made pertinent to such a 
motion by Rule 56. 
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C.R.C.P. 12(c).  In considering a motion for judgment on the pleadings, the court must 

construe the allegations of the pleadings strictly against the movant, must consider the 

allegations of the opposing parties' pleadings as true, and should not grant the motion unless 

the pleadings themselves show that the matter can be determined on the pleadings.  Brown 

v. Long Romero, 495 P.3d 955, 959 (Colo. 2021) (internal quotes and citation omitted). 

 Accordingly, in construing the pending Motion for Judgment on the Pleadings, the 

Court may, and does, consider the allegations in the Petition to Enforce that are admitted by 

Schroeder, as well as Schroeder’s allegations in his counterclaims, which the Court must 

accept as true at this stage of the litigation, even if they are denied by Griswold. 

ESTABLISHED FACTS 

Based on the pleadings of the parties, the submissions of the parties in connection 

with the pending Motion for Judgment on the Pleadings, and the governing statutes, the 

Court finds the following facts to be established for purposes of considering the Motion for 

Judgment on the Pleadings. 

1. Petitioner, Jena M. Griswold, is the duly elected Colorado Secretary of State. 

The Secretary of State is an elected constitutional officer and is Colorado’s chief state election 

official. See Pet. to Enf. ¶ 1; Answer ¶ 1; Colo. Const. art. IV, § 1, §§ 1-1-107(1)(e), 1-1.5-

101(h), C.R.S. 

2. Respondent, Dallas Schroeder, is the duly elected Clerk and Recorder for 

Elbert County, Colorado. His office is located at 440 Comanche Street, Kiowa, Colorado 

80117, within Elbert County, Colorado.  See Pet. to Enf. ¶ 2; Answer ¶ 2. 
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3. Griswold and Schroeder are both “election officials” charged with duties and 

functions under the Election Code. See Pet. to Enf. ¶ 3; Answer ¶ 3; C.R.S. §§ 1-1-104(10), 1-

1-107, 1-1-110, 1-5- 616, -617, -621, and -623, and 1-7.5-104. 

4. This Court has jurisdiction over the subject matter of this action pursuant to 

C.R.S. § 1-1-107(2)(d).  Pet. to Enf. ¶ 4; Answer ¶ 4. 

5. Venue is proper in this Court under C.R.C.P. 98(b)(2) and C.R.S. § 1-1-

107(2)(d).  Pet. to Enf. ¶ 5; Answer ¶ 5. 

6. The Uniform Election Code of 1992, C.R.S. §§ 1-1-101, et seq. (2021) (“Election 

Code” or “Code”), authorizes the Secretary of State to certify electronic and 

electromechanical voting systems, which are used to cast, record, and tabulate votes cast in 

Colorado elections, if they are compliant with standards and conditions of use imposed by 

state and federal law and, once certified, requires that such systems be maintained securely 

by county clerks and recorders who serve as their custodians. Pet. to Enf. ¶ 6; Answer ¶ 6. 

7. The county clerk and recorder serves as the chief designated election official 

for a county. C.R.S. § 1-1-110(3). Pet. to Enf. ¶ 7; Answer ¶ 7.  

8. A “voting system” is “a process of casting, recording, and tabulating votes using 

electromechanical or electronic devices or ballot cards and includes, but is not limited to, the 

procedures for casting and processing votes and the operating manuals, hardware, firmware, 

printouts, and software necessary to operate the voting system.” See Pet. to Enf. ¶ 8; Answer 

¶ 8; C.R.S. § 1-1-104(50.8). 

9. The County Clerk and Recorder is the custodian of the voting system in a 

political subdivision and may appoint deputies necessary to prepare and supervise the 

voting system before and during elections. See Pet. to Enf. ¶ 9; Answer ¶ 9; C.R.S. § 1-5-605.5. 
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10. “Voting equipment” consists of “electronic or electromechanical voting 

systems, electronic voting devices, and electronic vote-tabulating equipment, as well as 

materials, parts, or other equipment necessary for the operation and maintenance of such 

systems, devices, or equipment.” C.R.S. § 1-1-104(50.7).  As Secretary of State, Griswold has 

promulgated several rules that limit access to voting equipment.  See, e.g., 8 CCR 1505-1, 

Election Rules 20.2 (prohibiting the installation of unapproved software); 20.3 (requiring 

chain-of-custody evidence be maintained); 20.5 (restricting access to secure areas to certain 

employees who have passed background checks); 20.6 (limiting users who have electronic 

access to voting equipment); 20.10 (setting minimum standards for equipment maintenance 

procedures; and 20.19 (setting conditions for use of voting systems).  See Pet. to Enf. ¶ 10; 

Answer ¶ 10. 

11. Updates to the software on voting equipment are called a “trusted build.”  The 

trusted build is the “origin of the chain-of-custody for any software and firmware component 

of the voting system.”  8 CCR 1505-1, Definition 1.1.42. 

12. In April 2021, the Department of State notified Schroeder that the Elbert 

County voting systems would be scheduled for a trusted build to prepare the systems for the 

next election cycle. See Pet. to Enf. ¶ 17; Answer ¶ 17. 

13. The trusted build in Elbert County was performed on August 27, 2021. See Pet. 

to Enf. ¶ 13; Answer ¶ 13. 

14. The Department of State did not find any anomalies in the Elbert County voting 

system at the time of the 2021 trusted build. See Pet. to Enf. ¶ 18; Answer ¶ 18. 

15. On August 26, 2022, the day before the trusted build took place in Elbert 

County, Schroeder copied the hard drives of the Elbert County election management server, 
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two scanning computers, and the adjudication computer.  Counterclaims ¶ 72.  Schroeder 

saved the forensic images to a hard drive. Id., ¶ 73. 

16. Approximately one week after the trusted build, Schroeder copied the first 

external hard drive to a second external hard drive. Id, ¶ 74. 

17. On January 19, 2022, Griswold issued Election Order 2022-02.  See Pet. to Enf. 

¶ 21 and Ex. 1; Answer ¶ 21.  The order directed Schroeder to, among other things, within 

48 hours:  

a.  Explain when and how the “image of everything on the election server” was 
created.  

b.  Identify who was present when the image was created.  

c.  Identify who provided assistance or instruction regarding the creation, 
maintenance, storage or distribution of the image.  

d.  Identify how many copies were made and who had access to them.  

e.  Describe the chain of custody for the image and any copies.  

f.  Describe the specific security measures put in place to keep Elbert County’s 
election server secure from future inappropriate access.   

g.  Identify and provide any video recordings of the physical process of making 
the image.  

h.  List any person who has had access to voting equipment who does not appear 
in the voter system logs or who is not authorized to have such access.  

18. Schroeder, through legal counsel, provided a written response to Election 

Order 2022-02 on January 24, 2022. See Pet. to Enf. ¶ 22 and Ex. 2; Answer ¶ 22.  In that 

response, Schroeder stated, inter alia, that, on August 26, 2021, he had made two copies of 

the voting system hard drives and that those copies were provided to his counsel, John Case, 

and an unidentified “private attorney.” See Pet. to Enf. ¶ 23 and Ex. 2; Answer ¶ 23. 

Specifically, “Schroeder copied images of the hard drives in the election server, two ICC 
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(image cast central) computers, and the adjudication computer, to an external hard drive.” 

Schroeder explained that he had created the first copy of the voting system hard drives using 

a “Logic cube forensic falcon neo device” by physically opening the cases of the voting system 

components, manually detaching the hard drives from the machines, and making the copies 

of the hard drives while they were disassembled from the machines in which they had been 

installed. 

19. On January 27, 2022, Griswold issued Election Order 2022-04, which required 

Schroeder to comply with the following within 48 hours, see Pet. to Enf. ¶¶ 26, 27 and Ex. 3; 

Answer ¶¶ 26, 27: 

a. Provide any information and documents establishing that John Case and the 

“private attorney” are authorized to access voting systems components. 

b. In the absence of such authorization, retake possession of all copies of the 

voting system hard drives. 

c. Place all copies of the voting system hard drives in a secure location with 

tamper evident seals and a chain of custody log. 

d. Provide proof to the Department that the actions have been completed within 

48 hours of the order. 

e. Confirm, in writing, that the individuals who had access to the images of the 

hard drives have not accessed the images and have not disseminated the 

images to anyone else. 

f. Provide the Logic Cube Forensic Falcon Neo device to the Department for 

examination.  
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g. Provide the brand and serial number of the external hard drive devices 

connected to the Logic Cube Forensic Falcon Neo device and provide them to 

the Department for Examination.  

h. Provide information about the hard drives and any reformatting done. 

i. Provide identifying information for the devices used to make copies of hard 

drive images.  

j. Provide copies of access logs.  

k. Identify the “private attorney” referenced in the response.  

l. Describe the chain of custody for the external hard drive containing the 

images.  

m. Provide the video recording referenced in the prior response.  

n. Turn over all external storage drives or any other device that contains images 

of any voting system component over the last year.  

o. Provide any and all communications with Shawn Smith, Mark Cook, and any 

other persons involved in the planning and imaging of voting system 

components and the storage, maintenance, examination, or copies of those 

images. 

20. Schroeder, through legal counsel, provided a written response to Election 

Order 2022-04 on February 3, 2022.  See Pet. to Enf. ¶ 28 and Ex. 4; Answer ¶ 28.   

21. On February 7, 2022, Griswold sent Schroeder a letter requiring him to 

provide further responses to Election Orders 2022-02 and 2022-04. See Pet. to Enf. ¶ 29 and 

Ex. 5; Answer ¶ 29.  Schroeder responded on February 10, 2022, stating that “Mr. Schroeder 
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will not provide the name of the attorney who is in possession of the second external hard 

drive, or the location of either external drive.”  See Pet. to Enf. ¶ 30 and Ex. 6; Answer ¶ 30.   

22. Griswold filed the Petition For Enforcement Of Election Orders Pursuant To §§ 

1-1-107(2)(d) and 1-1.5-104(10)(d), C.R.S. on February 17, 2022.  Schroeder filed his Response 

To Petition For Enforcement on March 11, 2022 and his Amended Response To Petition For 

Enforcement And Counterclaims on April 1, 2022. 

ANALYSIS 

As set forth above, this matter appears in the context of Griswold’s Motion for 

Judgment on the Pleadings.  That motion seeks an order directing Schroeder to give complete 

responses to Election Orders 2022-02 and 2022-04.  The motion is very narrow, and requires 

the Court to determine whether Griswold has the authority to issue the election orders at 

issue and whether Schroeder has the legal obligation to comply with those orders.  Hence, 

this order does not resolve Schroeder’s counterclaims against Griswold.   

A. Applicable Law 

Colorado’s Constitution and Election Code establish a hierarchy among the state’s 

election officials.  There is no dispute that the Secretary of State is Colorado’s “chief state 

election official.”  C.R.S. § 1-1.5-101(h).  See also C.R.S. § 1-1-107(1)(e) (Secretary of State 

serves as the “chief state election official” within the mearing of the of the federal “Help 

America Vote Act of 2002”); Marks v. Gessler, 350 P.3d 883, 889 (Colo. App. 2013) 

(acknowledging that “the General Assembly declared that ‘[i]n Colorado, 

the secretary of state is the chief state election official’ ….”); Colo. Const. Art. IV, § 1. 

As the state’s chief election official, Griswold has the following authority relevant to 

the claims and defenses in this case: 
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 Griswold is authorized to supervise the conduct of elections in Colorado.  
C.R.S. §§ 1-1-107(1)(a); 1-7.5-104. 

 Griswold is authorized to enforce the provisions of the Election Code and its 
administrative orders by injunctive action in state district court. C.R.S. §§ 1-1-
107(1)(b); 1-1-107(2)(d); 1-1.5-104(1)(d). 

 Griswold is authorized to promulgate such rules as she finds necessary for the 
proper administration and enforcement of the state’s election laws.  C.R.S. § 1-1-
107(2)(a).  

 Griswold is authorized to supervise mail ballot elections and to promulgate rules 
governing procedures and forms necessary to conduct mail ballot elections.  C.R.S. 
§ 1-7.5-106. 

 Griswold is authorized “to inspect . . . and review the practices and procedures of 
county clerk and recorders, their employees, and other election officials” in the 
conduct of elections and the registration of electors.  C.R.S. § 1-1-107(2)(B).   

 Griswold is authorized to compel testimony and production of documents, C.R.S. 
§ 1-1.5-104(2)(a)(I). 

 Griswold is authorized to “review or inspect” voting system components “at any 
time.”  C.R.S. § 1-5-621(1). 

 Griswold is authorized to determine whether a voting system complies with 
applicable standards or deviates from a certified system.  C.R.S. § 1-5-621(4).  If, 
after inspecting a voting system or reviewing a report about the system, Griswold 
is authorized to order specific actions to remedy defects, prohibit or limit the use 
of a non-compliant voting system, or decertify a system. Id.   

The Court has reviewed Order 2202-02 and 2202-04.  The Court concludes that both 

orders are authorized by one or more of the statutes set forth above.  In other words, they 

are both lawful orders. 

Schroeder acknowledges that, as Secretary of State, Griswold is the chief election 

official in the State of Colorado.  Counterclaims ¶ 14.  Schroeder further acknowledges that 

Griswold’s duties include supervising the conduct of elections and enforcing provisions of 

Colorado’s election code.  Id. ¶ 15 (citing C.R.S. §§ 1-1-107(a) and (b)).  Schroeder also 
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acknowledges that Griswold is authorized to promulgate election rules.  Id. (citing C.R.S. § 1-

1-107(2)(a)).   

What Schroeder does not expressly acknowledge, but what it is nevertheless 

dispositive of the Motion for Judgment on the Pleadings, is that county clerks and recorders 

are required by statute to “follow the rules and orders promulgated by the secretary of state.”  

C.R.S. § 1-1-110(1).  See also C.R.S. § 1-7.5-104 (“[f]or all general, primary, odd-year, 

coordinated, recall, and congressional vacancy elections, the county clerk and recorder shall 

conduct the election by mail ballot under the supervision of, and subject to rules 

promulgated in accordance with article 4 of title 24, C.R.S., by, the secretary of state”).  Hence, 

Griswold, as the Secretary of State, occupies a higher position in the elections hierarchy than 

does Schroeder, as the Clerk and Recorder of Elbert County.  By law, Schroeder 

unquestionably must comply with Griswold’s lawful rules and orders. 

B. Schroeder’s Objections 

In his Response to the Motion for Judgment on the Pleadings, Schroeder proffers three 

primary reasons for denying Griswold’s Motion for Judgment on the Pleadings.  First, 

Schroeder contends that disputed issues of fact must be resolved at trial before judgment 

can enter. Second, Schroeder argues that there is no “exigent circumstance” that requires an 

immediate ruling.  Third, Schroeder argues that a third party, Fox News, will be prejudiced if 

judgment is entered in favor of Griswold.  The Court will discuss each of these objections in 

turn. 

1. Disputed Issues of Fact 

Schroeder argues that five disputed issues of material fact prevent the Court from 

entering judgment on the pleadings in favor of Griswold at this juncture. 
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a. Schroeder claims that the external hard drives are not a voting 
system component. 

Schroeder’s first argument is that, because he alleges the two external hard drives are 

not a “voting system component,” the Court must accept that allegation as true and therefore 

cannot enter judgment on the pleadings.  Schroeder Resp. at 2-3.  Schroeder’s argument 

misperceives the law and his own pleading.  Schroeder is correct that his allegations must be 

considered to be true.  See, e.g., Brown v. Long Romero, 495 P.3d 955, 959 (Colo. 2021) (when 

considering a motion for judgment on the pleadings, the court must construe the allegations 

of the pleadings strictly against the movant and must consider the allegations of the opposing 

parties' pleadings as true).  However, an affirmative defense is not an allegation of fact.  

Schroeder has presented no authority that defenses must be considered as true for purposes 

of ruling on a motion for judgment on the pleadings.  Indeed, Fischer v. City of Colorado 

Springs, 260 P.3d 331, 335 (Colo. App. 2010), on which Schroeder relies, does not support 

his argument that affirmative defenses must be considered as true. 

Moreover, Schroeder’s allegations, as set forth in his Counterclaims, undermine his 

argument.  Schroeder alleges that he made a “forensic image” of “the hard drives of the Elbert 

County election management server, two scanning computers, and the adjudication 

computer.”  Counterclaims ¶ 72.  Schroeder further alleges that he saved the forensic image 

to an external hard drive, id. ¶ 73, and then copied that first hard drive a week later to a 

second external hard drive, id. ¶ 74.  Significantly, Schroeder alleges that he made the two 

copies because he wanted to “preserve election records of the 2020 election that existed in 

digital form on the hard drives of the Elbert County voting system computers.” Id. ¶ 75. 

The term “voting system” means “a process of casting, recording, and tabulating votes 

using electromechanical or electronic devices or ballot cards and includes, but is not limited 
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to, the procedures for casting and processing votes and the operating manuals, hardware, 

firmware, printouts, and software necessary to operate the voting system.”  C.R.S. § 1-1-

104(50.8).  The term “election records” includes “accounting forms, certificates of 

registration, pollbooks, certificates of election, signature cards, all affidavits, voter 

applications, other voter lists and records, mail ballot return envelopes, voted ballots, 

unused ballots, spoiled ballots, and replacement ballots.”  C.R.S. § 1-1-104(11).  Schroeder 

alleges that the term “election records” “includes all electronic files, including log files and 

all other files on the computerized voting system, that relate to any event that happened on 

any component of the computerized voting system during an election.” Counterclaim ¶ 68.   

Construing Schroeder’s allegations as true at this juncture, as the Court must, the 

Court determines that the two hard drives of the voting system are components of the Elbert 

County voting system.  

Even if the two hard drives are not components of the Elbert County voting system, 

Griswold has the authority “to inspect . . . and review the practices and procedures of county 

clerk and recorders, their employees, and other election officials” in the conduct of elections 

and the registration of electors.  C.R.S. § 1-1-107(2)(B).  The Court concludes that Schroeder’s 

copying of the Elbert County election management server, two scanning computers, and the 

adjudication computer falls within the broad authority granted to Griswold to inspect 

Schroeder’s practices in the conduct of elections and the registration of electors.  

Further, Griswold has the authority to promulgate such rules as she finds necessary 

for the proper administration and enforcement of the state’s election laws, C.R.S. § 1-1-

107(2)(a), and the authority to enforce noncompliance with those rules, id. §§ 1-1-107(1)(b); 
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1-1-107(2)(d); 1-1.5-104(1)(d).  Implicit within that authority is the authority to investigate 

whether the election rules have been violated.   

For the foregoing reasons, this objection is overruled. 

b. Schroeder claims that he was authorized to make a backup 
forensic image of the Elbert County voting system hard drives. 

Schroeder’s next argument is that he disputes Griswold’s allegation that the two hard 

drives he made were unauthorized.  See Schroeder Resp. at 4.  In particular, Schroeder argues 

that his actions in making the hard drives were lawful, that he did not violate any criminal 

statute by making a forensic image of the voting system hard drives, and that his actions did 

not violate any election rule that was in effect on August 26, 2021.  Counterclaims ¶¶ 77-79.   

The Court agrees with Schroeder that his allegations must be accepted as true at this 

phase of the litigation. However, the issue before the Court is not whether Schroeder had the 

authority to copy the election system hard drives.  The issue is whether Griswold has the 

authority to issue Orders 2202-02 and 2202-04, and whether Schroeder has the obligation 

to comply with those orders.  Even if Schroeder acted lawfully, such lawful action does not 

overcome Griswold’s authority to issue her orders or alter Schroeder’s duty to comply with 

them.  Accordingly, this objection is overruled. 

c. Schroeder denies the allegation that it is unlawful to 
disseminate copies of ballot images. 

Schroeder next argues that, because he denies Griswold’s allegation that it is unlawful 

to disseminate copies of ballot images that are stored on external hard drives, the Court 

cannot enter judgment on the pleadings.  Schroeder Resp. at 4.  The Court rejects this 

argument for the same reason it rejected Schroeder’s previous argument.  Even if it is lawful 
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to distribute copies of ballot images–an issue not before the Court here–Schroeder still has 

the obligation to comply with Griswold’s lawful orders. 

d. Schroeder denies the allegation that the “trusted build” is 
essential to maintaining the security of voting systems, and 
that the “trusted build” involves a process where source code 
is converted to machine readable instructions for the voting 
system. 

Schroeder alleges that the “trusted build” erased records of the November 2020 

election from voting system hard drives, Counterclaims ¶¶ 89-90, and that the destruction 

of election records injured Mr. Schroeder, and continues to injure him, in the performance of 

his duties as clerk and recorder. Id. ¶ 94.  Schroeder argues that his counterclaims, which the 

Court must accept as true, preclude entering judgment on the pleadings.  Resp. at 4-5. 

At the hearing on April 29, 2022, Schroeder, through counsel, explained that 

providing both copies of the hard drives to Griswold would defeat his ability to preserve 

election records as he is required to do pursuant to 52 U.S.C. § 20701.  The Court rejects this 

argument for two reasons.  First, providing the hard drives to Griswold – the Chief election 

official of the state – constitutes compliance with the federal mandate to preserve election 

records; it is not, as Schroeder contends, a failure of compliance.  Second, the federal statute 

expressly contemplates that “when required by law, such records and papers may be 

delivered to another officer of election.”  Id.  The Court thus concludes that by providing the 

hard drives to Griswold, Schroeder would be complying with his obligation to “retain and 

preserve” election records. 

Moreover, it is incongruous for Schroeder to argue that he cannot respond to 

Griswold’s orders, because in so doing he will be hindered in the performance of his duties.  

See Schroeder Resp. at 5.  Griswold, of course, argues that Schroeder’s refusal to comply with 
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her orders hinders her in the performance of her duties.  Because the Colorado Election Code 

places the Secretary of State in a position superior to the county Clerk and Recorder, 

Griswold’s right to the information she seeks is superior to Schroeder’s right to withhold the 

information from her. Accordingly, this objection is overruled. 

e. Schroeder alleges that Election Order 2202-04 is unlawful. 

Schroeder argues that because he alleges that Election Order 2202-04 is unlawful, the 

Court must accept this “allegation” as true.  Schroeder Resp. at 5-6.  This argument fails for 

two reasons.  First, this is not an allegation of fact; it is an argument of law.  The Court need 

not accept legal argument as true.  In this case, the Court has considered the argument and, 

for the reasons set forth above, has satisfied itself that Order 2202-02 and Order 2202-04 

are both well within Griswold’s statutory authority.   

Second, Schroeder only challenges Griswold’s authority to issue Order 2202-04.  He 

does not challenge the legality of Order 2202-02.  He advances no cogent argument why he 

should not be compelled to comply with that order.  Indeed, the Court notes that Schroeder 

already complied with the order, at least in part.  His original response (Pet. to Enf. Ex. 2) did 

not challenge the legality of the order. Accordingly, this objection is overruled. 

At the hearing on April 29, 2022, Griswold, through counsel, argued that Schroeder 

has waived his right to challenge either election order.  This argument was not made in the 

written submissions to this Court  In her Reply In Support Of Motion For Judgment On The 

Pleadings, the Secretary of State stated: “There is recourse and a process by which a clerk 

can seek review of the Secretary’s rules and orders, enumerated in C.R.S. §§ 1-1-110(1.5) and 

24-4-106(4.7). While Mr. Schroeder attempted to follow this process in the Denver Case, that 

is not the issue that is properly before this Court.” Id. at 3 fn. 1 (emphasis added).  If Schroeder 
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presented the issue in the Denver case, he clearly did not waive it.  See, e.g., Phillips v. People, 

443 P.3d 1016, 1022 (Colo. 2019) (waiver is “the intentional relinquishment of a known right 

or privilege”) (citations omitted). 

The Court acknowledges that the consideration of the propriety of Orders 2202-02 

and 2202-04 in two different courts risks inconsistent outcomes.  Nevertheless, in this case 

Griswold seeks an order enforcing those orders.  Requisite to a determination of whether to 

enforce those orders, the Court must determine if they are lawful.  The Court is mindful that 

the same issue is pending in the Denver Case, but that court has not yet ruled on the issue, 

and this Court must do so, and does, here. 

2. No “Exigent Circumstances” 

Schroeder urges the Court to delay entering judgment on the pleadings because there 

is no urgency.  However, Schroeder offers no legal support that this is a proper consideration 

for the Court.  In determining whether to enter judgment on the pleadings, the Court must 

assess whether the pleadings have established that one party is entitled to judgment as a 

matter of law.  Whether an emergency exists or not is simply not a valid consideration when 

assessing a motion for judgment on the pleadings.  Accordingly, this objection is overruled. 

3. Fox News 

Without demonstrating his relationship to any national news organization, Schroeder 

offers the novel argument that the Court should refrain from entering judgment on the 

pleadings because Fox News has subpoenaed one of the hard drives he maintains in his 

possession.  The propriety of that subpoena is pending before the Court in a separate case 

(Elbert County Case No. 2022 CV 1).  Fox News is not a party to this matter, and it has not 

moved to intervene in this matter.  It therefore has no standing to assert any objection in this 
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case.  And even if Fox News were a party, Schroeder has not demonstrated that he has been 

granted authority by Fox News to represent it in this Court.  Accordingly, this objection is 

overruled. 

4. Presumption of Regularity 

At the argument on April 29, 2022, Schroeder, through counsel, acknowledged that 

he is willing to permit Griswold to inspect the two hard drives, but only one at a time, and 

she must agree to return at least one of them to Schroeder.  Schroeder made it clear that he 

does not trust Griswold to keep the hard drives “safe.”  Similarly, Griswold, through counsel, 

indicated her distrust of Schroeder to keep the hard drives secure.   

As the state’s chief election official, it is the Secretary of State’s duty to preserve and 

protect election-related information, including the copies of the hard drives.  Schroeder, as 

the Clerk and Recorder of Elbert County, likewise has the duty to preserve and protect the 

copies of the hard drives. 

The Court does not share either party’s distrust of each other.  As elected officials, 

both Griswold and Schroeder are presumed to properly perform their official duties.  “‘The 

presumption of regularity supports the official acts of public officers and, in the absence of 

clear evidence to the contrary, courts presume that they have properly discharged their 

official duties.’”  Pub. Utilities Commn. v. Dist. Ct. In and For Arapahoe County, 431 P.2d 773, 

776–77 (Colo. 1967) (quoting United States v. Chemical Foundation, 272 U.S. 1, 14—15, 47 

S.Ct. 1, 6, 71 L.Ed. 131 (1926)).  The Court will not presume that either Griswold or Schroeder 

will fail to perform his or her official duties.  Accordingly, because Schroeder has presented 

no evidence that Griswold cannot and will not perform her obligations to preserve and 

protect the hard drives and the information in them, the Court cannot and will not presume 
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that she will not do so.  Griswold has the obligation and the authority to determine how to 

preserve and protect the hard drives at issue.   

CONCLUSION 

The Motion for Judgment on the Pleadings is GRANTED.  The Court enters judgment 

in favor of Petitioner, the Secretary of State of Colorado, and against Respondent, the Clerk 

and Recorder of Elbert County, Colorado. 

The Court ORDERS as follows: 

1. No later than 5:00 p.m. on May 3, 2022, Schroeder shall file verified supplemental 

responses to questions 1(e) and 1(f) of Election Order 2022-02.  Such responses 

shall be filed with the Court under “suppressed” status, such that they are 

accessible by the Court and the parties only. 

2. No later than 5:00 p.m. on May 3, 2022, Schroeder shall file verified supplemental 

responses to questions 1(2), 2(1), 3(6), and 3(11) of Election Order 2022-04.  Such 

responses shall be filed with the Court under “suppressed” status.  If Schroeder is 

unable to answer or otherwise respond to a question because he does not have 

possession, custody, or control of an item sought by Griswold, Schroeder shall 

specify the person who has possession, custody, or control of the item; when the 

person took possession, custody, or control of the item; and the means by which 

the person came into possession, custody, or control of the item. 

3. No later than 5:00 p.m. on May 4, 2022, Schroeder shall provide directly to 

Griswold, in such manner as Griswold directs, all external hard drives that contain 

images of the Elbert County election management server, two scanning 

computers, and/or the adjudication computer, including but not limited to both 
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copies of the hard drive he referenced in his Answer to Question (e) set forth in 

Plaintiff Dallas Schroeder’s Responses To Defendant’s Election Order 2022-02 

submitted on January 24, 2022 (Pet. to Enf. Ex. 2).  If more than two copies exist, 

Schroeder shall provide ALL copies to Griswold. 

4. No later than 5:00 p.m. on March 4, 2022, Schroeder shall provide to Griswold a 

complete chain-of-custody log for each of the hard drives or hard drive copies he 

provides to Griswold. 

 
SO ORDERED, April 29, 2022. 

 
      BY THE COURT: 

       
      _____________________________ 
      GARY M. KRAMER 
      DISTRICT COURT JUDGE 


