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Adam Shacknai’s Response to the Tentative Ruling regarding his JNOV Motion 
 
Based on today’s dismissal, Mr. Shacknai was not given the opportunity to respond in court to 
the January 25, 2019 tentative ruling denying his motion for judgment notwithstanding the 
verdict.  A summary of key points in response to that tentative ruling is below.  
 
Summary 
Here, if you combine all the trial evidence together that in any way establishes that Adam 
Shacknai was in the upstairs bedroom during the early morning hours of July 13, 2013 and 
participated in causing the death of Rebecca Zahau—if you put all that trial evidence into a box, 
the box would be empty.  
 
What happened with this jury verdict is a gross miscarriage of justice—a miscarriage of justice 
that should never have happened.   
 
The Court agreed in its tentative ruling that “the task for the jurors was not to decide whether or 
not Rebecca killed herself but only to determine whether Adam caused Rebecca's death or 
battered her.”  There certainly was not sufficient substantial evidence for the jurors to determine 
that Adam did so.   
 
The Sheriff’s Department Investigation 
The Court stated in the tentative ruling commented that the Sheriff’s investigation “leaves almost 
as many questions unanswered as it answered.” 

 First, for the record, it is not at all the case that investigation leaves as many questions 
unanswered as it answered.  As presented clearly at trial, the investigation was incredibly 
thorough, and also involved the work of the SD Medical Examiner and the Coronado 
Police Department.  The investigation conclusively determined that Rebecca Zahau 
committed suicide, and this is also consistent with the extensive short and long term risk 
factors for suicide that affected the decedent. 

 Second, any issues the Court or anyone else has with the Sheriff’s investigation have no 
bearing on Mr. Shacknai’s liability or the total failure of proof based on actual evidence 
by the plaintiff in this case.  Any questions or issues the Court has about the Sheriff’s 
investigation cannot be a basis to uphold the jury’s verdict against Mr. Shacknai.   

 
The tentative ruling noted that Mr. Shacknai Adam argued throughout the trial that law 
enforcement came to a correct conclusion when investigators determined Rebecca Zahau 
committed suicide.  While this is correct, it in no way changes what the evidence must be to 
support a verdict—Mr. Shacknai had no burden to prove anything at trial.     
 
No substantial evidence 
The Plaintiff did not present any testimony from any witness that connected Adam Shacknai to 
the bedroom where Ms. Zahau died.  Nor was there any documentary evidence or physical, 
scientific, or forensic evidence placing him in that room. 
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Handwriting 
 The closest thing to witness testimony that would connect Adam Shacknai to the 

bedroom where Ms. Zahau died was Plaintiff’s handwriting expert, Mr. Wakshull.   
 Mr. Wakshull testified that there were “indications” that Mr. Shacknai could have written 

the words on the bedroom door. 
 These words were not handwritten, they were painted, undermining any handwriting 

analysis as substantial evidence. 
 Mr. Wakshull testified under oath on cross-examination that he could not conclude it was 

more likely than not that Mr. Shacknai painted those letters on the door. 
 Since the burden of proof in a civil case is preponderance of the evidence—this 

admission means that his testimony does not satisfy the definition of preponderance of 
the evidence, so this certainly could not be considered as “substantial evidence”.   

 In fact, the Court’s ruling on the nonsuit motion at the end of Plaintiff’s case stated that 
the handwriting expert’s test was of “minimal value.” 

 The tentative ruling claimed there was evidence that Rebecca Zahau was a skilled painter, 
but there was no evidence that the painted doors reflected a lack of skill and was 
“amateurish”.  In fact, its brush strokes resemble the strokes in the Trial Exhibits the 
court pointed to in the tentative ruling.  Also, the tentative ruling assumed that one’s 
painting skill would not be affected by being in a desperate entirely overwhelmed, 
suicidal state.  Common sense dictates that one’s state moments before suicide would 
affect one’s composure as a painter. 

 There is no other witness called by Plaintiff that in any way connected Adam Shacknai to 
the bedroom where Rebecca Zahau died.   

 
Circumstantial evidence 
 
Adam’s presence on the property 
The Court seems to believe that Adam’s presence in the guest house on the property was at least 
some circumstantial evidence that he could have entered the bedroom and killed Ms. Zahau.  
Plaintiff’s counsel did not even argue this as circumstantial evidence in his opposition brief to 
our JNOV motion.  Pure logic says that the fact that Adam was in the guest house is absolutely 
no evidence that he actually entered the main house and went into the bedroom.  There is no 
witness or any suggestion of that whatsoever.  
 
Knots 
Next, the tentative ruling raised the knots found on Rebecca Zahau’s body, and there was 
testimony from Lindsey Philpott that the knots had “nautical” qualities that Adam would be 
familiar with.  The court noted that Mr. Philpott testified the bindings demonstrated 
sophistication and expertise with nautical knot tying. 
 
However, the tentative ruling omits key admissions from Mr. Philpott that show his testimony 
cannot be substantial evidence that Adam was involved in Rebecca Zahau’s death.   

 Mr. Philpott admitted on the stand that millions of people know how to tie the knots 
found on Ms. Zahau’s body (and even gorillas/birds can tie these knots). 

 He admitted that the knots are used for many other purposes besides nautical 
applications.   
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Also, the tentative referred to Mr. Philpott as a “forensic knot expert”.  However Mr. Philpott 
specifically testified that he was not a “forensic knot expert” (Reporter’s Transcript at 1205:25-
28).  
 
Finally, Mr. Philpott’s testimony was prejudicial and unhelpful.  He admitted that his 
demonstration of the knots in this case were wrong – he incorrectly demonstrated the attachment 
of the noose to the bedpost; he incorrectly demonstrated the knots on the ankles; and he 
incorrectly demonstrated the knots on the wrists. (Reporter’s Transcript 1191 (bedpost), 1229 
(ankles), 1236 (wrists)).  In each case his errors made it look more likely that someone else tied 
these knots—when analysis of the actual knots was clear they were self-tied.  They were self-tied 
around the wrists, the ankles, and the neck.  There was no actual evidence or support for the 
claim that these knots were tied by someone else.   
 
There is no way that this type of knot testimony in any way could be considered circumstantial 
evidence that connects Adam Shacknai as having been in the bedroom where Rebecca Zahau 
died, when millions of people can tie these types of knots.   
 
The total lack of scientific evidence of Adam’s involvement in Rebecca Zahau’s death 
The tentative ruling suggests that the lack of DNA on other portions of the rope besides the 
knots—which were not actually tested for DNA—is somehow evidence that Adam was involved 
in Rebecca Zahau’s death.  This does not make sense.  
 
The tentative ruling stated that common sense teaches you don’t hold a knot to tie a knot, you 
pull on a knot when you attempt to untie it.  But Rebecca Zahau’s DNA was found in the areas 
around the knots, it wasn’t just the knots that were tested.  And while one may pull on parts of a 
knot to untie it—the tentative ruling referenced tying one’s shoes.  We took this to heart and tried 
it several times—there is no way, with how most people tie their shoes, that a person’s fingers 
are not directly used on parts of the knot.  We push down on the first part of the knot before 
looping the bows, and then also are touching the knot when we tie the bows.  This is the same 
with these knots—and only Rebecca Zahau’s DNA was found on the knots around her neck, 
wrists, ankles, and the loop to the bed.   

 
Also, Plaintiff’s expert Suzanne Ryan—relied on in the tentative ruling—testified that she agreed 
with how the sampling of the rope was handled, and would have checked the same areas if she 
had been doing the testing (she did no independent testing herself).  (Reporter’s Transcript 1282, 
1304). 
 
The tentative ruling stated that the lack of Adam’s DNA could be attributed to degradation 
exposed to being outdoors—but this only applies to the items outside, and not the entire indoor 
bedroom that had none of Adam’s DNA whatsoever.  The lack of DNA on certain bedroom areas 
and items cannot be substantial evidence that Adam killed Rebecca. As for the paint tube, Denys 
Williams testified that there were fingerprints on the paint tube.   
 
The tentative stated that “the lack of Adam’s DNA and fingerprints does not necessarily mean he 
was not at the scene.”  But there was no substantial evidence that he was at the scene.  That is 
what would be necessary to support this verdict—and there is none.  
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Also, Plaintiff’s expert Suzanne Ryan admitted that the wipe-down theory was just a “theoretical 
possibility,” not something she knew had happened at all, and certainly nothing she could 
connect to Adam Shacknai. (Reporter’s Transcript 1286-1287.) 
 
Analysis of the height of the person who painted the message on the door 
The tentative statement relied on Plaintiff’s expert Dr. Kent’s analysis that the height a person 
would most comfortably paint the phrase on the door was consistent with the height of an 
individual who was 5 feet 10 inches tall, which would be close to Adam Shacknai’s height of 5 
feet 11 inches.  This is not circumstantial evidence that Adam Shacknai was in the room because 
there are literally millions of people that are 5 feet 10 inches tall.  
 
In addition, Dr. Kent testified that someone as short as 5 feet 2 inches could have easily written 
that message on the door—and Rebecca Zahau is 5 feet 3 inches.  Dr. Kent’s testimony cannot 
be substantial evidence that would connect Adam Shacknai to the bedroom where Rebecca 
Zahau died. 

 
The underwear found in a trash can and the latex glove 
The tentative ruling raised the underwear found in a trash can and the latex glove.  Neither of 
these items amount to circumstantial evidence that Adam was ever in Rebecca Zahau’s bedroom 
that night.   
 
The Sheriff’s Department has now done a re-examination of any purported evidence in this case, 
and this underwear has now been tested for DNA, and the test has confirmed that the DNA is not 
Adam Shacknai’s or Rebecca Zahau’s.  Plus, at trial, there was evidence and there were 
photographs admitted that Rebecca Zahau’s underwear worn that day was on the floor of the 
bedroom closet, right near where Rebecca showered that evening. 
 
As for the latex glove that none of Plaintiff’s witnesses ever discussed at trial, Linda Wright, 
Senior Latent Print Examiner for the Crime Lab, testified that if any person had been wearing 
gloves to avoid leaving fingerprints or DNA in Rebecca Zahau’s bedroom, there would be “tell-
tale evidence” of gloves by the way they would leave marks at the crime scene.  There was no 
such evidence.   

 
The cryptic message on the door 
Finally, the court raises the cryptic message on the door.  The fact that the message was written 
in the third person does not mean that Rebecca didn’t paint it, and certainly does not mean that 
Adam did paint it.  People often experience dissociation with themselves before suicide and do 
not express themselves rationally. 
 
This message was clearly a part of the attention that Rebecca Zahau, for some reason, wanted to 
bring to her suicide.  Whether it was out of desperation, anger, or sadness, we will not ever 
know.  But this is not a mystery novel-- the reality is that it is far less likely a murderer would 
want to draw attention to himself by writing this message than a person about to commit suicide 
who wanted to send a message to those who survived her.   
 
The bottom line regarding the evidence is that Adam Shacknai should have been entitled to 
judgment notwithstanding the verdict because Plaintiff did not present substantial evidence to 
support the jury verdict.   
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Plaintiff’s lack of standing 
Apart from any analysis of the evidence, judgment should have been entered in Mr. Shacknai’s 
favor because Plaintiff did not provide any evidence to satisfy the black-letter requirements of 
standing to bring a wrongful death claim.   
 
Under Code of Civil Procedure § 377.60, Plaintiff, as a parent, has to satisfy one of two 
requirements for wrongful death standing at trial:  Plaintiff either had to show at trial that 
Rebecca Zahau had no surviving children, or she had to show that she was financially dependent 
on her daughter.   

 As far as showing Ms. Zahau had no children, the Court did not mention this at all in the 
tentative, apparently agreeing that Plaintiff had entirely failed to show this at trial even 
though it is a legal requirement for standing that a parent’s affirmative case must prove at 
trial that the decedent has no children. This must be proven at trial.   

 As far as showing that Pari Zahau was financially dependent on Rebecca Zahau, the 
evidence showed the opposite.  Plaintiff had to prove that Rebecca Zahau herself paid for 
the “necessities of life” such as shelter, clothing, and food.  But Rebecca’s sister Mary 
Zahau-Loehner testified that the money Rebecca sent her mother was “spending money,” 
which specifically means the opposite of necessities.  The tentative ruling ignored this 
testimony and conflated money Rebecca gave with the support Mary provided to her 
mother.   

 
Statute of Limitations 
The final issue on the JNOV motion, and a separate ground for the motion to be granted, is that 
the statute of limitations barred this case from being brought in the first place.  Evidence 
emerged at trial that confirmed the statute of limitations barred Plaintiff’s lawsuit. 
 
The tentative ruling noted that the case was filed more than two years after Rebecca Zahau’s 
death, on November 13, 2013.  It stated that the court previously concluded that the claims were 
equitably tolled by the complaint plaintiffs filed in federal court—a complaint that named two 
other defendants and alleged a conspiracy among the three to murder Rebecca Zahau.   
 
At trial, Mary Zahau-Loehner, named as a plaintiff in the original case, admitted that plaintiffs 
had no evidence at the time they made these outrageous allegations.  She also admitted they were 
false allegations.   
 
To find equitable tolling, it is a required element that the party did not pursue the original claim 
in bad faith.  The Court cited a case that a plaintiff’s misanalysis of the facts is not the type of 
conduct that amounts to bad faith.  But that same case specifically held that “toying” with the 
parties or the Court or “trifling” with the parties or the Court constitutes bad faith. 
 
This was not a “misanalysis” of the facts--Mary Zahau-Loehner testified the complaint was 
based on no evidence.  This certainly qualifies as bad faith under the case law, preventing 
equitable tolling.   
 
 
  


