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February 11, 2020 
 
 
Re: Open Letter Regarding Utah Medical Cannabis Statute 

Utah Medical Cannabis Statute, the Risks to Physicians Arising from the Statutory Language,  
and Proposed Modifications to Mitigate or Eliminate Such Risks 

 
To Whom It May Concern: 
 
Plant & Planet Law Firm works at the intersection of science/medicine and law.  The firm is very involved 
in the legal Cannabis industry in numerous states, as well as internationally.  Although the firm was 
founded to help protect intellectual property and build businesses, we have seen an increasing need to 
and contribute to the shaping of public policy.  To that end, we take this opportunity to comment upon 
some provisions of the Utah legislative approach to medical Cannabis that directly affect physicians and 
other health practitioners, collectively referred to herein as “physicians.” 
 
The current Utah approach poses unnecessary and avoidable risks to physicians who participate in the 
medical Cannabis program as it is currently constituted.  While the magnitude of these risks may be 
debatable, they are also easily  eliminated with modest amendments to the legislation.  Utah’s legislative 
leaders have stated that Utah will have the best medical cannabis system in the United States.  If that is a 
genuine objective, articulated in good faith, it is important for those leaders to consider the issues 
analyzed herein and make some modest but critical changes to the law. 
 
This Open Letter is provided to elicit public discussion, and to encourage improvements to Utah’s medical 
Cannabis system.  It is not legal advice to any party and does not create an attorney-client relationship 
with any party. 
 
A. Introduction 

The Utah legislation governing medical use of Cannabis has been criticized as posing unnecessary risks to 

physicians and therefore failing to benefit patients as fully as it could.  However, defenders of the 

legislative approach have argued that this assessment of risk is incorrect, and claim to find support from 

two sources: 

1. They refer to an opinion of the 9th Circuit Court of Appeals—Conant v. Walters, 309 F.3d 629 (9th 

Cir. 2002)—as authority for their belief that physicians are protected from consequences because of their 

rights of free speech under the First Amendment. 

2. They argue that other states require a similar level of physician involvement and there have been 

no consequences or penalties placed upon physicians arising from their involvement with the medical 

Cannabis programs in those states. 

The legislation has also been criticized because it defines a “Qualified Medical Provider” as someone 
registered with the DEA to write prescriptions for controlled substances, while putting at risk that very 
registration. 

https://protect-us.mimecast.com/s/e_FkCKrBJ7IPwgpivJxAC?domain=plantandplanet.com
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B. Questions Posed and Answers Provided 

1. Does Conant v. Walters support the argument that Utah physicians will be protected from 

consequences because they are exercising free speech under the First Amendment? 

The answer is a very clear NO. 

Those who state otherwise rely upon a superficial summary of the holding of the case.  The decision 

articulates that physicians’ “professional speech” is protected under the First Amendment.  But it also 

explicitly distinguishes the mere recommendation of the use of medical marijuana from other actions 

that, under that court’s analysis, would amount to criminal conspiracy as well as aiding and abetting the 

violation of federal law.  And the Utah law is structured in such a way that physicians cannot participate 

without crossing the line from protected speech to actions that would be, according to the court, criminal 

violations of federal law. 

2. Is there reliable and controlling precedent in the absence—to date—of consequences being 

imposed upon physicians in other medical Cannabis states?  Does this create a meaningful safe harbor 

from any risk of negative consequences to Utah physicians? 

Again, the short answer is a very clear NO. 

The Federal Government has the right and power to enforce the Controlled Substances Act when and 

where violations occur.  The lack of enforcement by a given Administration, Attorney General, or US 

Attorney creates no binding precedent on a different approach to enforcement at any subsequent time, 

even during the same term/tenure as an authority who had previously declined to enforce. 

3. Is the Utah approach to defining a “Qualified Medical Provider” as someone having DEA 

Registration to prescribe Schedule II drugs a rational approach that benefits patients and encourages 

physician participation? 

NO.  It is not rational.  It does not benefit patients.  It does not encourage physician participation. 

Utah defines a Qualified Medical Provider (QMP) in terms of a registration provided by the very federal 

agency that is charged with enforcing the Controlled Substances act, which treats Cannabis as an illegal 

substance.  This unnecessarily invites DEA scrutiny and enforcement.  And if the DEA were to enforce 

against participating physicians, such enforcement would almost certainly begin with revocation of the 

DEA registration by which Utah defines a QMP.  This approach is unnecessary, internally contradictory, 

and could have an effect exactly opposite of the legislative intent. 

C. Analysis 

1. Free Speech vs. Aiding and Abetting / Criminal Conspiracy 

 a.  Conant v. Walters is widely misunderstood and misinterpreted. 

Conant v. Walters is often cited as authority for the free-speech protections enjoyed by physicians who 

recommend medical marijuana to their patients.  This reflects a misunderstanding of the lines drawn by 

the court and how such line-drawing would apply under different state medical-marijuana laws.  States 
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that require a physician’s prescription or an equivalent specific authorization from a physician in order for 

a patient to have access to medical Cannabis in fact put physicians on the wrong side of the line, drawn 

by the court, between free speech and criminal activity. 

In the court’s analysis as to why the physicians in question were simply exercising their rights of free 

speech, it contrasted such protected speech with a different, criminal level of physician involvement: 

A doctor would aid and abet by acting with the specific intent to provide a patient with 

the means to acquire marijuana. Similarly, a conspiracy would require that a doctor have 

knowledge that a patient intends to acquire marijuana, agree to help the patient acquire 

marijuana, and intend to help the patient acquire marijuana. (Slip opinion at p 13.) 

In pointed language, the court made it clear that it was entirely possible for a physician to become so 

central to a patient’s acquisition of marijuana as to meet the requirements of the criminal activities of 

conspiracy and aiding and abetting the violation of federal law. 

 b.  Utah law requires a physician’s recommendation as an essential step in a patient’s access to 

Cannabis, thus forcing the physician to cross over from protected speech into aiding and abetting the 

violation of federal law, and conspiracy to do so. 

The Utah statute is flawed in its requirement that a patient receive from his/her physician a 

recommendation that is equivalent to a prescription in order to obtain marijuana.  See, e.g., Part 5, 26-61 

a-501(10). 

(10) (a) Each medical cannabis pharmacy shall retain in the pharmacy's records the 
following information regarding each recommendation underlying a transaction: 

  (i) the qualified medical provider's name, address, and telephone number; 

… 

  (v) the name of the qualified medical provider who recommended the medical 
cannabis treatment; 

These requirements demonstrate the absolute criticality of the physician’s role in the patient’s access to 

medical Cannabis.  When a Utah patient approaches a physician to request such a written 

recommendation, both patient and physician are fully aware that this is part of a process whose 

culmination is the patient’s accessing marijuana.  The physician does not merely suggest that marijuana 

may be useful for the patient’s condition, but instead specifically enables and assists in the patient’s 

acquisition of the medicine.  This is squarely within the portion of Conant v. Walters that describes 

activities that, in the court’s analysis, would be criminal violations of federal law. 

We emphasize that (a) Utah is not within the 9th Circuit nor is it governed by decisions of the 9th Circuit, 

and (b) this discussion does not concede that a criminal violation would be the only conclusion that other 

courts could reach when applying federal law to the specific facts of a Utah physician’s actions.  Instead, 

this discussion is provided to demonstrate that the key court case cited by many, which favorably defines 

a safe harbor for physicians based upon free speech, also specifically identifies actions that go beyond the 

protections of the First Amendment.  Therefore, there is no basis upon which Utah physicians can take 
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any comfort from this case, because Utah law requires actions that are more than the exercise of free 

speech. 

2. Federal Enforcement Authority – No Binding Preclusive Effect of Non-Enforcement 

 a.  When a federal authority declines to enforce certain aspects of the Controlled Substances 

Act, this has no binding effect that would preclude other enforcement actions, later policy changes, or 

differing policy approaches of other authorities. 

  (i) The President has reserved the right to enforce even where Congress has explicitly limited 

the budget to do so: 

In a statement attached to a large-scale funding bill he signed into law on December 20, 
2019, President Trump said in effect that he reserves the right to ignore a congressionally 
approved provision that seeks to protect state medical marijuana laws from federal 
interference. 

“Division B, section 531 of the Act provides that the Department of Justice may not use 
any funds made available under this Act to prevent implementation of medical marijuana 
laws by various States and territories,” Trump wrote in a signing statement. “My 
Administration will treat this provision consistent with the President’s constitutional 
responsibility to faithfully execute the laws of the United States.” 

https://www.forbes.com/sites/tomangell/2019/12/21/trump-says-he-can-ignore-
medical-marijuana-protections-passed-by-congress/#190563a74256 

  (ii) The Cole Memorandum of the Obama Administration’s Justice Department was explicitly 

rescinded by the Trump Administration’s Attorney General Sessions. 

The 2013 Cole Memorandum provided guidance to US Attorneys in states that had passed medical 

marijuana laws, indicating that: 

…The Department is … committed to using its limited investigative and prosecutorial 

resources to address the most significant threats in the most effective, consistent, and 

rational way. In furtherance of those objectives, as several states enacted laws relating to 

the use of marijuana for medical purposes, the Department in recent years has focused 

its efforts on certain enforcement priorities that are particularly important to the federal 

government:  

(listing certain criminal or harmful activities deemed to remain enforcement priorities) 

Outside of these enforcement priorities, the federal government has traditionally relied 

on states and local law enforcement agencies to address marijuana activity through 

enforcement of their own narcotics laws. For example, the Department of Justice has not 

historically devoted resources to prosecuting individuals whose conduct is limited to 

possession of small amounts of marijuana for personal use on private property. Instead, 

the Department has left such lower-level or localized activity to state and local authorities 

https://www.forbes.com/sites/tomangell/2019/12/21/trump-says-he-can-ignore-medical-marijuana-protections-passed-by-congress/#190563a74256
https://www.forbes.com/sites/tomangell/2019/12/21/trump-says-he-can-ignore-medical-marijuana-protections-passed-by-congress/#190563a74256
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and has stepped in to enforce the CSA only when the use, possession, cultivation, or 

distribution of marijuana has threatened to cause one of the harms identified above.  

The Cole Memorandum was rescinded by Attorney General Jeff Sessions in January 2018.  The fact 

that a policy of limited enforcement had been in place for over four years had no preclusive effect and 

created no safe harbor. 

  (iii) The US Attorney for Utah provided public notice of his right and inclination to enforce 

marijuana laws during the pre-election debate over the ballot initiative that would legalize medical 

marijuana: 

Utah's top federal law enforcement officer said one “important detail” is being overlooked 
in the heated debate over medical marijuana in the state. 

“Marijuana is against the law, federal law,” U.S. Attorney for Utah John Huber said 
Thursday. “That very important aspect cannot be lost in this discussion.” 

The use, production, distribution and transportation of marijuana violates federal law, he 
said. 

“That has not changed, and although there are talks about change, it's the current state of 
the law, and it's my obligation to enforce federal law,” Huber told reporters during a 
roundtable discussion in his office. 

“I'm not a policymaker, don't get into the politics behind these things,” he said. “My main 
concern is law enforcement.” 

https://www.ksl.com/article/46390755/us-attorney-for-utah-important-detail-has-
been-lost-in-medical-marijuana-debate 

And even after the law was passed, he was still asserting his federal authority: “It’s of great concern 

to us, the marijuana impact in Utah. It was then, it is now,” U.S. Attorney for Utah John Huber said. “It’s 

still against federal law, that cannot be forgot.” https://www.deseret.com/2018/12/16/20661342/u-s-

attorney-for-utah-reviewing-how-to-deal-with-new-medical-marijuana-law 

 b.  It is naïve to assume that the lack of enforcement against physicians in other medical 

Cannabis states indicates that Utah physicians have no risk of being enforcement targets. 

As demonstrated above, many federal officials jealously guard their autonomy to enforce federal laws at 

their own discretion without regard to state laws.  In legal terms, there is absolutely no power short of a 

change in the Controlled Substances Act, itself, that would completely block federal enforcement. 

Thus, those who cite the history of non-enforcement in other states are not realistic about changes that 

could occur on a national level or within a given state, even on very short notice.  This is particularly 

important in Utah, whose statute requires a critical level of physician involvement in a patient’s access to 

medical Cannabis, as is discussed in Part 1, above, and whose US Attorney has been vocal in expressing 

his reservations about ceding federal enforcement authority to honor the will of the state’s citizens or its 

legislature.  And even if the current US Attorney for Utah were to take a different position, there is no 

basis to assume that such a policy would carry over to his successor. 

https://www.ksl.com/article/46390755/us-attorney-for-utah-important-detail-has-been-lost-in-medical-marijuana-debate
https://www.ksl.com/article/46390755/us-attorney-for-utah-important-detail-has-been-lost-in-medical-marijuana-debate
https://www.deseret.com/2018/12/16/20661342/u-s-attorney-for-utah-reviewing-how-to-deal-with-new-medical-marijuana-law
https://www.deseret.com/2018/12/16/20661342/u-s-attorney-for-utah-reviewing-how-to-deal-with-new-medical-marijuana-law


FEBRUARY 11, 2020 

  PAGE 6 

 

 

 

 

 

3. DEA Registration – An Unnecessary, Contradictory, and Self-Defeating Definition of a Utah 

“Qualified Medical Provider” 

 a.  The Utah law creates a trap for QMPs by unnecessarily defining a QMP in terms of a federal 

registration that it at odds with Utah Medical Cannabis law. 

The Utah law requires that a QMP demonstrate, among other things, that he/she “has the authority to 

write a prescription.”  26-61a-106 (2)(a)(iii)(A).  The authority to write a prescription is granted by the 

federal Drug Enforcement Agency (DEA) under 21 CFR §1301.13.  However, the DEA does not recognize 

the legality of non-hemp forms of Cannabis.  Thus, the Utah law ties a QMP’s qualification to a federal 

agency charged with enforcing against the very thing the Utah law has legalized at the state level. 

If the DEA were ever to enforce the Controlled Substances Act against a Utah physician, one of its most 

direct means of enforcement—or penalty for prescribing Cannabis—would be to cancel the physician’s 

DEA registration.  The result of this would be that the physician no longer “has the authority to write a 

prescription,” and would therefore no longer qualify under Utah law to authorize patients to obtain 

Cannabis.  This result would also curtail or greatly diminish the physician’s ability to practice conventional 

medicine. 

 b.  Anything intended by the DEA-registration requirement could be accomplished without this 

requirement. 

The legislative aim of the requirement for DEA registration seems to be to limit QMPs to persons who 

meet certain criteria in terms of training and competence to practice medicine.  However, the Utah law 

also has other provisions to assure this.  Namely, under 26-61a-106 (2)(a)(iii)(B), a QMP must be “licensed 

to prescribe a controlled substance under Title 58, Chapter 37, Utah Controlled Substances Act (UCSA).  

The UCSA provides extensive criteria for a physician to quality to prescribe a controlled substance.  See, 

for example, Utah law 58-37-6 sections (1)(a); (2) (a) (i); (3) (a) (ii); and (4) (a).  

https://le.utah.gov/xcode/Title58/Chapter37/C58-37_1800010118000101.pdf 

These criteria are applied at the state level and would be an effective filter on QMPs even in the absence 

of reciting the federal qualification of a DEA registration.  While the Utah criteria for writing prescriptions 

permit disqualification of a physician who loses his/her DEA registration, they do not require 

disqualification.  The Utah criteria are sufficiently rigorous and are must more within the case-by-case 

control of the state, itself.  Relying solely upon the Utah criteria, and removing the DEA-registration 

requirement, would not weaken the state legislation nor lower the standard.  Instead, it would simply 

take the DEA out of the process, which in a medical Cannabis context, is exactly where it belongs. 

D. Recommendations 

Changes Needed in the Utah Legislation 

Physicians are at risk of committing federally criminal acts in the process of caring for their patients under 

the current structure of the Utah law.  A lack of enforcement, to-date, in Utah or in other states is no 

guarantee of non-enforcement in the future.  If the Utah legislature passed the current law in any degree 

of good faith with an aim to benefit patients and improve medical care in the state, then it should apply 

https://le.utah.gov/xcode/Title58/Chapter37/C58-37_1800010118000101.pdf
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the same good faith to improving the law to avoid these serious problems that will otherwise have a 

chilling effect on physicians’ willingness and real freedom to help their patients. 

The primary criterion for a change in the legislation should be that it puts the physician’s role back on the 

free-speech side of the lines that were drawn by the 9th Circuit.  While Utah is not within the 9th Circuit, 

there is no significant case that in other circuits that challenges the legal analysis and holding of this case. 

A relatively simple change in the law would likely shift the physician’s role back to the safe harbor of free 

speech.  A patient should be able to qualify for access to marijuana on the basis of having a specific 

diagnosis of a qualifying condition.  Physicians certainly could give such diagnoses as a normal part of their 

care for a patient and could inform the patient of options for how to treat the diagnosed condition, 

including but not necessarily limited to medical marijuana.  The patient would then be able to act upon 

the diagnosis and the information provided by the physician and seek access to the medical marijuana if 

he/she chose to do so. 

For those concerned about patients using medical marijuana as a first resort over other treatment options, 

rather than as last resort, it would be entirely possible for access to medical marijuana to require not only 

a valid diagnosis but also a history of having tried other options.  This history could be documented by 

pharmacy records or physician records and would still not require the physician prescription to be an 

essential component of the patient’s access. 

Finally, the connection with DEA registration should be removed from the law.  It ties a physician’s ability 
to participate in a state-endorsed program to a federal agency that prohibits it.  In addition, this 
requirement is superfluous in view of the other standards already existing under the Utah Controlled 
Substances Act. 
 

* * * 
 
Thank you for considering this Open Letter.  Please contact us with any questions or requests for 
additional information. 
 
Sincerely, 
 

 
 
Dale C. Hunt, PhD 
 
Enclosure 
 
cc: Kathy Falkenhagen 
   


