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CAUSE NO. ___________ 
 
THE STATE OF TEXAS,      
EX. REL. COLBY WILTSE 
           
           Relator-Plaintiff 
 
v. 
 
MARK GONZALEZ, IN HIS OFFICAL 
CAPACITY AS DISTRICT ATTORNEY                
OF THE 105th JUDICIAL DISTRICT 
 
         Respondent-Defendant 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 IN THE DISTRICT COURT OF  
 
      
  NUECES COUNTY, TEXAS 
 
 
 
  
 _____ JUDICIAL DISTRICT 
      

   
PETITION TO REMOVE 

DISTRICT ATTORNEY FOR THE  105th JUDICIAL DISTRICT PURSUANT 
TO TEXAS CONSTITUTION, ART. V., § 24 & CHAPTER 87, LOCAL GOV’T CODE 

 
TO HONORABLE JUDGE OF SAID COURT:  
 
 NOW COMES THE STATE OF TEXAS, by relation of Plaintiff, COLBY 

WILTSE (hereinafter “Plaintiff”), in his capacity as a citizen of Nueces County, Texas, 

and hereby files this Petition for Removal seeking to remove Defendant, District Attorney 

for the 105th Judicial District of Nueces County, Texas MARK GONZALEZ (hereinafter 

“Defendant”), as pursuant to Art. V, § 24 of the Texas Constitution and Chapter 87, Local 

Gov’t Code, and in support thereof, respectfully submits the following: 

I.  INTRODUCTION 

 1.     THE STATE OF TEXAS, by relation of Plaintiff COLBY WILTSE, seeks 

to have Defendant MARK GONZALEZ permanently removed from public office due to 

incompetency, official misconduct, and failure to give bond. 

Filed 
1/20/2023 4:21 PM

Anne Lorentzen
District Clerk

Nueces County, Texas
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 2.       The District Attorney for the 105th Judicial District holds positions for 71 

attorneys, investigators, and technical staff, and is funded by an annual operating budget 

of approximately $6,500,000.00. Defendant’s office has the sole responsibility for 

prosecution of all criminal offenses and is the Chief Law Enforcement Officer responsible 

for the administration of justice for thousands of felony and misdemeanor crimes in 

Nueces County. 1  Defendant represents the State of Texas and is expected to enforce duly 

enacted law, administer justice, and guard the public welfare for the people of Nueces 

County. 

 3.       In order to accomplish its declared mission and fulfill the official duties 

assigned by law, the District Attorney for the 105th Judicial District of Texas must be of 

high integrity, thoroughly committed to the efficient and effective administration of 

justice, and capable of ensuring the just enforcement of duly enacted laws.   

 4.       As required by the Texas Constitution, Defendant swore an Oath of Office 

to “faithfully execute the duties” and further “preserve, protect, and defend the 

Constitution and laws of the United States and of this State.”2  

 5.   Defendant’s incompetence and official misconduct under the guise of 

prosecutorial discretion is a failure to properly administer justice, resulting in the 

nullification of duly enacted law.  This failure undermines the legislative, executive, and 

 

1 See Texas Gov’t Code §43.148 (a): “The district attorney [for the 105th Judicial District] serves all the district, county, 
and justice courts of Nueces County.” And §43.148 (b): “The district attorney shall attend each term and session of the 
district, county, and justice courts of Nueces County and shall represent the state in criminal cases pending in those 
courts.” 

 
2 See Texas Oath of Office Requirements, Art. 16: General Provisions §1 (a).  
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judicial branches of government in Texas and far exceeds Defendant’s authority.  

Defendant has intentionally reshaped and reimagined the District Attorney’s authority 

to ignore duly enacted law passed by the Texas Legislature and signed by the Governor 

of Texas. Defendant’s nullification of duly enacted law is an abuse of authority and 

violates Defendant’s oath to faithfully execute his duty to preserve, protect, and defend 

the Constitution and laws of the United States and Texas. 

 6.      As laid forth in this petition, Defendant's conduct in public office has been 

thoroughly tainted with incompetence and official misconduct, thereby justifying his 

removal.  Defendant has proven himself unfit and unable to discharge his official duties 

promptly and properly as District Attorney for the 105th Judicial District of Texas. This 

Honorable Court should immediately issue citation, and allow this matter to proceed 

pursuant to Texas Local Gov’t Code § 87.016. 

II.  JURISDICTION, VENUE & RULE 47 DISCLOSURES 

 7.     Pursuant to Texas Local Gov’t Code § 87.015, this petition for removal is 

being filed in the county residence of Defendant.  

 8.      The subject matter is within the jurisdiction of this Court and all parties 

are subject to this Court’s personal jurisdiction. 

 9.     Pursuant to Rule 47, Plaintiff seeks non-monetary relief that is properly 

allowed pursuant to Art. V., § 24 of the Texas Constitution and Chapter 87, Texas Local 

Gov’t Code.    
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III.  DISCOVERY CONTROL PLAN 

 10.       Plaintiff intends to conduct discovery pursuant to Rule 190.4, Texas 

Rules of Civil Procedure (Level 3). 

IV.  PARTIES  

 11.      The STATE OF TEXAS, on the relation of Plaintiff, COLBY WILTSE, 

files this suit and seeks to remove Defendant MARC GONZALEZ from the Office of 

District Attorney of the 105th Judicial District of Texas, pursuant to Art. V., § 24 of the 

Texas Constitution and Chapter 87, Texas Local Gov’t Code.  

 12.         Plaintiff is a resident of Texas who has lived in Nueces County for at 

least six (6) months and is not currently under any indictment, nor has he ever been under 

indictment in any jurisdiction.3 

 13.       Defendant is District Attorney for the 105th Judicial District of Nueces 

County, Texas.  On information and belief, Defendant is a resident of Nueces County, 

Texas, and may be served with citation at 901 Leopard Street Corpus Christi, TX 78401.  

V.  LEGAL GROUNDS FOR REMOVAL 

 14.      Art. V., § 24 of the Texas Constitution authorizes the removal of certain 

named officers, as well as “other county officers” by district judges for official misconduct 

and other causes, upon the cause “being set forth in writing and the finding of its truth 

by a jury.”4  This provision, in place since 1876, is self-executing.5 

 

3 Plaintiff meets the requirements of Tex. Loc. Gov’t Code § 87.015: Petition for Removal. 
4 See Tex. Const. V, § 24: Removal of County Officers. 
5 See Trigg v. State, 49 Tex. 645, 652–53 (1878). 
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 15.     The Texas Legislature enacted a statutory removal process for county 

officers in subchapter B of Chapter 87 of the Local Gov’t Code.6  Chapter 87 authorizes 

the removal of a county officer for official misconduct and other causes by petition to the 

district judge, a formal citation on the officer, and a trial by jury, with the right to appeal 

the court’s final judgment.7 

 16.       A district attorney may be removed from office upon petition and trial 

if, after trial, a jury finds evidence that at least one of the statutory grounds for removal 

alleged in the removal petition is true. 8 

 17.      The statutory grounds for removal are found in § 87.013(a), Texas Local 

Gov’t Code, providing a public officer may be removed from office upon proof of 

incompetency or official misconduct.9 

 18.     “Incompetency” is defined as “(A) gross ignorance of official duties; (B) 

gross carelessness in the discharge of those duties; or (C) unfitness or inability to 

promptly and properly discharge official duties because of a serious physical or mental 

defect that did not exist at the time of the officer’s election.”10 

 19.   “Official Misconduct” is defined as “intentional, unlawful behavior 

relating to official duties by an officer entrusted with the administration of justice or the 

 

6 See Tex. Loc. Gov’t Code §§ 87.011–.019. 
7 See Id. §§ 87.015 (petition), .016 (citation), .018 (trial), .019 (appeal). 
8 See Tex. Loc. Gov’t Code § 87.018(c). 
9 See Tex. Loc. Gov’t Code (a)(1),(2). 
10 See Tex. Loc. Gov’t Code § 87.011(2). 



 

6 
 

execution of the law. The term includes an intentional or corrupt failure, refusal, or 

neglect of an officer to perform a duty imposed on the officer by law.”11 

 20.   Texas Code of Criminal Procedure Art. 3.04 also defines “official 

misconduct” as “an offense that is an intentional or knowing violation of a law committed 

by a public servant while acting in an official capacity as a public servant.” An elected 

officer can be removed for official misconduct only if he violates a specific statutory duty 

that amounts to unlawful conduct.12 

 21.     The statutory grounds for removal is found in § 87.014, Texas Local Gov’t 

Code, providing that a county officer who is required by law to give an official bond may 

be removed if the officer fails to execute the bond within the time prescribed by law or 

does not give a new bond or an additional bond or security if required by law to do so.13  

VI.  FACTUAL GROUNDS FOR REMOVAL 

 A.         General Factual Allegations 

 22.        Defendant was first elected to the position of District Attorney for the 

105th Judicial District of Nueces County, Texas in November of 2016 and assumed his 

official duties on January 1, 2017.    

 23.       Defendant was reelected in November of 2020 and assumed his duties 

on January 1, 2021, with his current term set to end on December 31, 2024.   

 

11 See Tex. Loc. Gov’t Code § 87.011(3). 
12 See Stern v. State ex rel. Ansel, 869 S.W.2d 614,619–23 (Tex. App. - Houston [14th Dist.]1994), writ denied. State ex rel. 
Edwards v. Reyna, 160 Tex. 404, 333 S.W.2d 832 (Tex. 1960). 
13 See Tex. Loc. Gov’t Code § 87.014(1), (2).  
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 24.     As set forth in this petition, Defendant’s conduct met the statutory 

grounds for removal extending into or occurring during the current term of office which 

began on January 1, 2021.    

 25.        The official duties of this public office include: 

DUTIES OF DISTRICT ATTORNEYS. Each district attorney shall 
represent the State in all criminal cases in the district courts of his district and in 
appeals therefrom . . . It shall be the primary duty of all prosecuting attorneys, 
including any special prosecutors, not to convict, but to see that justice is done. 
They shall not suppress facts or secrete witnesses capable of establishing the 
innocence of the accused.14 
 

     26.       Defendant assumed the official duties of his second term on January 1, 

2021, taking the Oath of Office by swearing or affirming the following: 

I, [Mark Gonzalez], do solemnly swear (or affirm), that I will faithfully 
execute the duties of the office of District Attorney of Nueces County and of the 
State of Texas, and will to the best of my abilities preserve, protect, and defend 
the Constitution and laws of the United States and of this State, so help me God.15 

 
     27.       Pursuant to § 87.015(c), Texas Local Gov’t Code, THE STATE OF 

TEXAS, by relation of Plaintiff COLBY WILTSE, contends that the following facts are 

grounds for removal of Defendant from the position of District Attorney for Nueces 

County, Texas.  

B. The Brenna Wood Murder Case 
 

28. On January 11, 2021, during Defendant’s current term of office, Defendant 

and his office were recused from all criminal court cases related to the 2016 murder of 

 

14 See Tex. Code Crim. Proc., Art. 2.01. 
15 See Tex. Const. Art. XVI, § 1.  
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Breanna Wood.    

29. In Cause No. 17-FC-5191-D, State of Texas v. Sandra Vasquez, one of the 

criminal cases pending for the murder of Brenna Wood, the Court examined the facts of 

Defendant and his office and found credible evidence of “gross incompetence, 

negligence and/or carelessness on the part of the Nueces County District Attorney’s 

Office in the prosecution and investigation of the cases.” (105th Jud. Dist., Aug. 30, 2022) 

A true and correct copy of the Court Order Denying Motion to Set Aside and/or Dismiss 

the Indictment for Prosecutorial and State Misconduct is attached hereto as Exhibit A. 

30. Defendant failed to provide adequate oversight, supervision, and 

expediency to the Breanna Wood murder cases. A media article published in the Caller 

Times describing Defendant’s request to be recused from the Breanna Wood murder 

cases is attached hereto as Exhibit B. 

C. Defendant’s Failure to Provide Office Oversight, Policies, and 
Procedures  
 
31. Defendant has failed to enact policies for the handling or accountability of 

evidence in high profile cases, often leading to significant delays in the administration 

of justice. See State v. Sandra Vasquez, No. 17-FC-5191-D (105th Jud. Dist., Dec. 28, 2017) 

and State v. Juan Villarreal, No. 18-FC-4900E (148th Jud. Dist., Oct. 11, 2018).  Media 

articles describing the incompetence of Defendant in a local OBGYN sexual assault case 

and further in the aforementioned Breanna Wood murder cases are attached hereto as 

Exhibit C.  
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32. In Cause No. 18-FC-4900E, State of Texas v. Juan Villarreal, Defendant’s 

failure to establish proper procedures for the handling of evidence resulted in a loss of 

evidence in a case with 14 alleged victims of sexual assault.  In that case, defense 

attorneys for the accused sought a dismissal of the indictment and requested the 

“District Attorney’s Office to establish a procedure for handling of evidence” (148th Jud. 

Dist., Oct. 11, 2018). Attorneys for Villarreal cited the previous ruling in State of Texas v. 

Sandra Vasquez (105th Jud. Dist., Dec. 28, 2017), alleging that “the District Attorney’s 

office acted with gross incompetence and negligence in maintaining evidence….” See 

Exhibit C. 

33. In the highly visible United States Supreme Court death penalty case of 

John Ramirez, Defendant unsuccessfully submitted a Motion to Withdraw Order Setting 

Execution after his office moved for an execution date on the death warrant.  Defendant 

attempted to rescind the death warrant in his motion, stating the “Assistant District 

Attorney who most recently moved for an execution date in the cause was not aware of 

my desire in this matter and did not consult me prior to moving for an execution date.” 

A true and correct copy of the Motion to Withdraw Order is attached hereto as Exhibit 

D. 

D. Defendant’s Failure to Pursue Indictments in Support of Motions to 
Revoke Probation 

 
34. Defendant has failed to pursue indictments in support of motions to 

revoke probation filed by the Nueces County Community Supervision and Corrections 

Department (CSCD). A media article describing Cause No. 22-FC-2253-B, State v. City of 
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Lara (117th Jud. Dist., May 19, 2022) is attached hereto as Exhibit E. 

35. In State v. Jason Edward Lara, Lara was charged with the alleged capital 

murder of multiple persons on May 10, 2022.  Prior to Lara’s arrest for capital murder of 

multiple persons, CSCD requested Defendant’s office revoke Lara's probation twice in 

an eight-month period: once in July 2021 and again in March 2022. Instead of revoking 

probation, Defendant abandoned an aggravated robbery charge which had a direct 

result on the ability to revoke probation, allowing Lara to remain free to commit the 

alleged capital murder of multiple persons. See Exhibit E. 

36. In May 2022, Defendant declined to prosecute another motion to revoke 

probation for a defendant with three previous driving while intoxicated convictions and 

more than 150 violations. See Exhibit E. 

E. Defendant’s Dismissal of Cases and Total Court Dispositions  
 
37. In March 2021 and March 2022, approximately 865 felony-level cases were 

dismissed including aggravated assault or attempted murder, sexual assault, family 

violence, aggravated robbery, burglary, theft, drug sale or manufacturing, and felony 

driving under the influence (DUI). The Nueces County Felony Case Activity Detail 

(March 2021-March 2022) is attached hereto as Exhibit F. 

38.  In March 2021 and March 2022, nearly two thousand (1,978) misdemeanor 

cases were dismissed including DUIs, theft, drug offenses, family violence, and assault.  

The Nueces County Misdemeanor Case Activity Detail (March 2021-March 2022) is 

attached hereto as Exhibit G. 

 



 

11 
 

39. From January 1, 2021, until December 31, 2022, 8,690 misdemeanors were 

dismissed—out of 10,055 court dispositions. The Nueces County Misdemeanor Case 

Activity Detail (Jan 2021-Dec 2022) is attached hereto as Exhibit H.  

40. During the previous District Attorney’s tenure, only 4,882 misdemeanors 

were dismissed out of 13,831 total court dispositions from January 1, 2015, until 

December 31, 2016. The Nueces County Misdemeanor Case Activity Detail (Jan 2015-

Dec 2016) is attached hereto as Exhibit I.  

41. From January 1, 2021, until December 31, 2022, only 3,862 felonies were 

dismissed out of 11,672 total court dispositions including aggravated assault or 

attempted murder, sexual assault, family violence, aggravated robbery, burglary, theft, 

drug sale or manufacturing, and felony DUI. The Nueces County Felony Case Activity 

Detail (Jan 2021-Dec 2021) is attached hereto as Exhibit J. 

42. From January 1, 2021, until December 31, 2022, a total of 21,535 felony 

cases were on the court docket. See Exhibit J.  

43.      During the previous District Attorney’s tenure, only 1,001 felonies were 

dismissed out of 8,765 total court dispositions from January 1, 2015, until December 31, 

2016. The Nueces County Felony Case Activity Detail (Jan 2015-Dec 2016) is attached 

hereto as Exhibit K.  

44. Defendant has an approximate 286% increase in felony dismissals from the 

previous District Attorney to include aggravated assault or attempted murder, sexual 

assault, family violence, aggravated robbery, burglary, theft, drug sale or 
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manufacturing, and felony DUI.16 In other words, the Defendant lacks competency to 

prosecute the majority of cases assigned to his office. 

F. Defendant’s Failure to Represent the State Government in the 
Prosecution of Criminal Offenses, Ignoring Duly Enacted Texas Law, and 
Nullifying the Criminal Justice System 
 
45. On or about June 24, 2022, Defendant stated he will not pursue criminal 

prosecutions or seek assistance from the Texas Attorney General for violations of Texas 

abortion prohibitions, which are duly enacted law. A media article on Defendant’s 

failure to prosecute abortion cases upon the Supreme Court’s reversal of Roe v. Wade, is 

attached hereto as Exhibit L. 410 U.S. 113 (1973). 

 
“We will not be prosecuting cases where someone saw any kind of 
medical assistance regarding any type of pregnancy,” Gonzalez said. 
“Whether it’s an abortion or anything in between. We feel that we just 
shouldn’t be involved in a woman’s decision between her and her 
healthcare provider.”  
 
…"Each individual district attorney has to allow or welcome the Attorney 
General to come in and prosecute a case, right? They have to ask them to 
take a case and then the Attorney General has to agree to do that, "So I 
will not be asking them to assist in these types of cases, and therefore they 
won't be able to do so." 

 
46. On February 18, 2022, Texas Attorney General Ken Paxton issued Office of 

Attorney General Opinion No. KP-0401 that described elective procedures on children 

for gender transitioning as child abuse. See Texas Attorney General Ken Paxton AG 

 

16 A 286% increase in felony dismissals compares the tenure of the previous District Attorney from the same time 
period, January 1, 2015-December 31, 2016 (1,001 dismissals) and January 1, 2021-December 31, 2022 (3,862 
dismissals).  
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Opinion No. KP-0401, attached hereto as Exhibit M. These would include reassignment 

surgeries that can cause sterilization, the performance of mastectomies, the removal of 

otherwise healthy body parts, and the administration of puberty-blocking drugs or 

supraphysiologic doses of testosterone or estrogen.17 

47. On June 29, 2021, in a press release for Fair and Just Prosecution, attached 

hereto as Exhibit N, Defendant pledged to ignore laws that prohibit gender 

transitioning for children, stating such laws “…go against my duty to protect every 

member of my community and to pursue equity and justice.” 

G. Defendant’s Failure to Represent the 105th Judicial District  
 

48. Defendant is the Chief Law Enforcement Officer and Legal Officer of the 

105th Judicial District.  

49. In June 2022, Chief Felony Prosecutor Angelica Hernandez told the Nueces 

County Board of Judges that Defendant’s “office was down 13 prosecutors” and “we no 

longer have enough prosecutors to man the courts” and “the situation is desperate, and 

the office is on the brink.” Media articles on office staff shortages and mismanagement 

are attached hereto as Exhibit O. In July 2022, Defendant was on the agenda to attend 

two special meetings called by Nueces County Board of Judges to address the growing 

backlog of cases and shortage of prosecutors raised by Chief Felony Prosecutor Angelica 

Hernandez. See Exhibit O.    

 

 

17See Tex. Fam. Code § 261.001(1)(A)–(D) (defining “abuse”). 
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50. The Nueces County Jail was at 100% capacity in June 2022. See Exhibit O.  

51. Defendant failed to attend either of the two meetings and was unable to 

be reached. Chief Felony Prosecutor Angelica Hernandez did not know where he was. 

See Exhibit O. 

52. Rather than attend the July 2022 special meetings to address the backlog 

of cases and shortage of prosecutors, Defendant traveled to Cabo San Lucas, Mexico, 

and failed to inform Chief Felony Prosecutor Angelica Hernandez where he was located.  

H. Defendant’s Misuse of Government Resources to Obtain a Private  
Benefit 
 
53. On January 26, 2022, Defendant registered a for-profit LLC with the 

Nueces County clerk as the owner of a privately held business, a BBQ restaurant called 

“Cruiser’s Country Store.” A true and correct copy of the registration is attached hereto 

as Exhibit P. 

54. Since January 26, 2022, and during his current term, Defendant has made 

social media posts from the District Attorney’s office advertising for the privately held 

business. 

55. On September 7, 2022, Defendant used government property and official 

time to advertise food and drink specials for his registered for-profit LLC.   

56. On or about September 28, 2022, Defendant used government property 

and official time to advertise food and drink specials for his registered for-profit LLC.   

I. Defendant’s Failure to Disclose Travel Benefits Provided by the Fair and 
Just Prosecution Organization 

 
 



 

15 
 

57. As a District Attorney public officeholder, Defendant is required to file an 

annual Personal Financial Statement with the Texas Ethics Commission under Chapter 

572 of the Texas Gov’t Code. 

58. On September 20, 2022, Defendant submitted his Calendar Year 2021 

Personal Financial Statement under penalty of perjury. A true and correct copy of 

Defendant’s Personal Financial Statement is attached hereto as Exhibit Q.  

59. Defendant’s Calendar Year 2021 Personal Financial Statement was 

submitted with the statement, “I swear, or affirm, under penalty of perjury, that this 

financial statement covers calendar year ending December 31, 2021, and is true and 

correct and includes all information required to be reported by me under Chapter 572 

of the Government Code.” 

60. On October 1, 2022, Defendant traveled to New York to attend an event 

sponsored by the Fair and Just Prosecution organization. Social media posts featuring 

the Defendant’s attendance at the October 1 event are attached hereto as Exhibit R. 

61. On December 10, 2021, Defendant traveled to Los Angeles, California to 

attend an event sponsored by the organization, Fair and Just Prosecution. Social media 

posts featuring the Defendant’s attendance at the December 10th event are attached 

hereto as Exhibit S.  

62. Fair and Just Prosecution is a fiscally sponsored project of The Tides 

Center, a 501(c)(3) nonprofit organization. The Fair and Just Prosecution Information 

Page w/Link is attached hereto as Exhibit T.  
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63. On September 20, 2022, Defendant did not disclose travel-related benefits 

under Chapter 572 of the Gov’t Code for his attendance at the Fair and Just Prosecution 

events as a gift in Part 8 of his Personal Financial Statement for Calendar Year 2021. 

64. On September 20, 2022, Defendant did not disclose travel related benefits 

under Chapter 572 of the Gov’t Code for his attendance at the Fair and Just Prosecution 

events as expenses accepted under the honorarium exception of his Personal Financial 

Statement for 2021. 

65. Defendant did not file any vouchers in 2021 for official travel 

reimbursement to attend Fair and Just Prosecution events during 2021. Defendant’s 

Public Information Response for Official Travel Vouchers is attached hereto as Exhibit 

U. 

66. The term “gift” in Texas Gov’t Code § 572.023(b)(7) is broader than the 

term “gift” in Penal Code Chapter 36 (bribery and gift laws).18 

67. Section 36.02 of the Texas Penal Code makes it a crime of bribery for a 

person to offer, confer, or agree to confer, or for a public official or employee to accept, 

agree to accept or solicit, any benefit as consideration for a decision, opinion, 

recommendation, vote, or other exercise of discretion.19 

68. The Penal Code defines a prohibited “benefit” as anything reasonably 

regarded as pecuniary [monetary] gain or pecuniary advantage, including benefit to any 

 

18 See Tex. Ethics Comm’n Op. No. 71 (1992). Some examples of gifts that may require disclosure include a reception 
to honor a state officer (see Tex. Ethics Comm’n Op. No. 415 (1999), and waiver of a symposium fee (see Tex. Ethics 
Comm’n Op. No. 29 (1992). 
19 See Tex. Pen. Code § 36.02(a). 
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other person in whose welfare the beneficiary has a direct and substantial interest.20 

69. Defendant is prominently featured in the Fair and Just Prosecution 

organization as part of “the movement.”21 

J. Defendant’s Failure to Give Bond within the Time Prescribed by Law  

70. As the elected District Attorney for the 105th Judicial District, Defendant 

is required to give bond within the time or manner prescribed by law.22 

71. On information and belief, Defendant has neither given bond within the 

time or manner prescribed by law for his current term. Nor has he obtained coverage 

from the Nueces County risk management pool. Nor has he been self-insured by an 

order adopted by the Nueces County commissioner’s court. Defendant’s bond 

paperwork is attached hereto as Exhibit V.  

VII. CAUSES OF ACTION & ARGUMENTS/AUTHORITIES 

A.  Removal under Local Govt Code § 87.013(a)(1) 

72. Plaintiff incorporates the preceding paragraphs as if fully repeated here. 

73. What is set forth above herein establishes Defendant as wholly 

“incompetent” and who must therefore be removed from office. The Defendant has 

acted with gross ignorance of his official duties or gross carelessness in the discharge of 

those duties.  Defendant’s actions amount to more than a mere error in judgment.   

 

 

20 Id. § 36.01(3) 
21 See Fair and Just Prosecution, Meet the Movement (last visited January 17, 2023).    
22 See Tex. Gov’t Code § 43.002. 



 

18 
 

74. During Defendant’s current term of office, he has mishandled and 

mismanaged murder cases, motions to revoke, and has intentionally nullified duly 

enacted law in violation of his oath of office. When compared to the previous District 

Attorney, Defendant has a 286% increase in felony dismissals, significant increases in 

misdemeanor dismissals, and continues to build a backlog of cases. As the Chief Law 

Enforcement Officer and Legal Officer of the 105th Judicial District, Defendant’s 

incompetence has failed to represent the State of Texas or administer justice for the 

citizens of Nueces County. 

75.  Under the Defendant’s charge and supervision, the criminal justice system 

in Nueces County is in a crisis, with backlogged cases and a shortage of experienced 

professional prosecutors.  In July 2022, despite representations of Defendant’s office as 

“down 13 prosecutors” which “no longer ha[d] enough prosecutors to man the courts” 

and which was subsequently characterized as “desperate” and “on the brink”, 

Defendant was wholly incompetent in representing the 105th Judicial District as the 

Chief Law Enforcement Officer and Legal Officer when called upon, choosing to be 

unavailable and unreachable to address the crisis with the panel of judges. See Exhibit 

O. 

76. As the Chief Law Enforcement Officer and Legal Officer of the 105th 

Judicial District, Defendant’s use of his elected position and government resources in 

September 2022 to advertise his private business for pecuniary gain is incompetent by 

showing a gross ignorance and carelessness in the discharge of his official duties. 
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77. As the Chief Law Enforcement Officer and Legal Officer of the 105th 

Judicial District, Defendant is incompetent and has displayed gross ignorance and 

carelessness in the discharge of official duties by failing to meet Personal Financial 

Statement reporting requirements for his position under Texas Gov’t Code §572.023.  

78. On September 20, 2022, Defendant committed perjury when he prepared, 

swore, and affirmed a Personal Financial Statement and submitted to the Texas Ethics 

Commission as well in his failure to list or report gifts or travel exceptions from the Fair 

and Just Prosecution organization by Texas Gov’t Code §572.023.  Defendant’s actions 

of committing perjury are incompetent and constitute gross ignorance and carelessness 

related to the discharge of official duties. 

B.  Removal under Local Gov’t Code § 87.013(a)(2) 

79.  Plaintiff incorporates the preceding paragraphs as if fully repeated here. 

80. Defendant’s actions amount to “official misconduct,” and Defendant must 

be removed from office on that basis. Defendant’s official misconduct demonstrates his 

intentional, unlawful behavior relating to official duties with his failure, refusal, or 

neglect in the administration of justice and the performance of duties imposed on the 

officer by law. Defendant’s official misconduct has undermined the administration of 

justice, improperly usurping the Texas Legislative and Executive branches of 

government by picking and choosing which laws to enforce. Defendant’s nullification 

of duly enacted laws of the State of Texas has interfered with his official duties and 

demonstrates his failure, refusal, or neglect with the administration of justice and the 

performance of his duties. 
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81.  Defendant has violated a specific statutory duty that constitutes unlawful 

conduct.23 Defendant’s conduct is without reasonable grounds and is therefore not in 

accordance with lawful behavior.24  The Texas Penal Code provides criminal penalties 

relating to a public officer’s office or employment in support of the constitutional 

requirement to use public money for a public purpose. § 39.02(a)(2) of the Texas Penal 

Code states that a public servant may not, with intent to obtain a benefit,25 intentionally 

or knowingly “misuse” government property, services, personnel, or any other thing of 

value belonging to the government that has come into the public servant’s custody or 

possession by virtue of the public servant’s office or employment.26 Defendant, by using 

his official title, official office, and official government resources to advertise events, 

specials, and solicitation of the public to his privately-owned venue, has violated Texas 

Penal Code and the special trust and confidence that the citizens of Nueces County have 

placed in him as the District Attorney.  

82. Defendant has failed to meet the statutory requirements of Chapter 572 of 

the Gov’t Code of personal financial disclosure, standards of conduct, and conflicts of 

interest with gifts of travel and other benefits he received from the Fair and Just 

Prosecution organization.   

 

23 Stern v. State ex rel. Ansel, 869 S.W.2d 614,619–23 (Tex. App.Houston [14th Dist.] 1994, writ denied). State ex rel. 
Edwards v. Reyna, 160 Tex. 404, 333 S.W.2d 832 (Tex. 1960). 
24 Meyer v. Tunks, 360 S.W.2d 518 (Tex.1962) (orig. proceeding); State ex rel. Edwards v. Reyna, 160 Tex. 404, 333 S.W.2d 
832 (Tex. 1960). 
25  "Benefit” is defined, in pertinent part, as “anything reasonably regarded as economic gain or advantage.” Penal 
Code § 1.07(a)(7). 
26 “Public Servant” includes an elected officer or agent of government, as defined in § 1.07(a) of the Penal Code. 
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83. As a public servant, Defendant committed the offense of bribery for 

accepting a "benefit" in exchange for his decision, opinion, recommendation, vote, or 

other exercise of official discretion.  See Penal Code § 36.02.  

84. Defendant’s failure to disclose his acceptance of benefits from the Fair and 

Just Prosecution organization, his affiliation with which has bolstered his national 

notoriety, casts doubt on whether or not these benefits were given in exchange for 

Defendant’s decisions, opinions, recommendations, or other exercise of his official 

discretion.  

C.  Removal under Local Gov’t Code § 87.014(1),(2) 

85. Plaintiff incorporates the preceding paragraphs as if fully repeated here. 

86. A search of public records indicates Defendant has failed to give bond 

within the time or manner prescribed by law. The only available record, which 

Defendant signed, indicated bond was first obtained on February 1, 2019. Defendant 

also listed an incorrect commencement date of office that exceeded the date as required 

by law by over two years. See Exhibit V. 

87. Although Defendant’s failure to post bond occurred in his first term, there 

is no indication that bond has been filed in the time or manner prescribed by law for the 

current term of office, thereby subjecting Defendant to removal. Should Defendant rely 

upon the previous bond alleging the requirement is met, it should be noted that the 

previous bond does not indicate the proper date of taking office in the manner as 

prescribed by law and is therefore, on information and belief, null and void.  
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D.  Removal under Art. V., § 24 of the Texas Constitution 

88. Plaintiff incorporates the preceding paragraphs as if fully repeated here. 

89. In addition to incompetency, official misconduct, and failure to give bond, 

the Texas Constitution also allows for removal based on “other causes defined by law.” 

Plaintiff incorporates by reference the arguments made in paragraphs 70-85 as if fully 

repeated, since such arguments can be made under Texas Constitution Art. V., § 24 and 

Chapter 87, Local Gov’t Code. 

E. Suspension under Local Gov’t Code § 87.017 

90.  Plaintiff incorporates the preceding paragraphs as if fully repeated here. 

91.  After the issuance of the order requiring citation of the officer, a district 

judge may temporarily suspend the officer and appoint another person to perform the 

duties of the office.27 

92.  Plaintiff requests that this Court immediately suspend Defendant from 

serving as District Attorney for the 105th Judicial District of Nueces County, Texas to 

guard the public welfare and protect the interest of the people of Nueces County. 

VIII. MOTION TO ISSUE CITATION 

93. Plaintiff requests that the Court order an issuance of citation and service 

by certified copy of this Petition pursuant to Texas Local Gov’t Code § 87.016(a) and § 

87.016(d) to Nueces County Attorney Jenny P.  Dorsey, and require her to file an answer 

as required.  An application for citation and proposed order will be forthcoming.  

 

27See Local Gov’t Code § 87.017. 
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IX. DECLARATION OF PLAINTIFF 

94. Plaintiff swears to the filing of this petition as required by Local Gov’t 

Code § 87.015(b). Plaintiff’s signed verification form is attached hereto as Exhibit W.  

PRAYER FOR RELIEF 

WHEREFORE, PREMISES CONSIDERED, THE STATE OF TEXAS, on the 

relation of Plaintiff, COLBY WILTSE, respectfully requests that: 

a. The Court order that citation and a certified petition be served on 

Defendant to answer this suit within the time required by law; 

b. The Court enter an order temporarily suspending Defendant from the 

public office of District Attorney for the 105th Judicial District during the 

pendency of this case, and appoint another person to perform the duties of that 

office during that suspension;  

c.      The Court, upon the jury trial of this cause, enter a final judgment 

permanently ousting and removing Defendant from his public office as District 

Attorney for the 105th Judicial District; 

d. After trial on the merits, a jury finding is entered that Defendant warrants 

permanent removal pursuant to Local Gov’t Code Chapter 87 because he is (1) 

incompetent, and/or that he (2) committed official misconduct, and/or that he 

(3) failed to post bond, and/or that he (4) should be removed based on “other 

causes defined by law” under Texas Constitution Art. V., § 24, and that Defendant 

be so removed; and 
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e. The Court award attorney’s fees and court costs to the State and/or 

Plaintiff and to any other relief to which it may be entitled. 

 

       Respectfully submitted,  

/s/ Jonathan K. Hullihan               

Representing Relator-Plaintiff 

Texas Bar No. 24120376  
       18445 State Hwy. 105 W. 

Suite 102, Box 321 
Montgomery, Texas 77356 
Tel.: (936) 320-1200 
jhullihan@smartbizlaw.com  
notice@smartbizlaw.com 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing document has been 
delivered to Nueces County District Attorney Mark Gonzalez on January 20, 2023, via 
electronic means in accordance with the Texas Rules of Civil Procedure. 

 
 

/s/ Jonathan K. Hullihan              
Jonathan K. Hullihan 

 
 


