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Allison Sherry, Colorado Public Radio, The Associated Press, KCNC-TV, KDVR-TV, KMGH-
TV,  and  KUSA-TV (collectively “the CORA Plaintiffs”) by and through their undersigned 
counsel, hereby respectfully respond to the Emergency Motion, filed this day, by the Adams 
County Coroner, and in accordance with the Court’s Order, this day, authorizing such response. 

CORA PLAINTIFFS’ POSITION 

1. On November 7, 2019 the Adams County Coroner (“Coroner”) signed, and
publicly released, the autopsy report for Elijah McClain, which is indisputably a “public record” 
under Colorado law.  In that report, theCoroner, and her forensic pathologist Dr. Stephen Cina, 
concluded that both the cause of death and the manner of death were “undertermined.” A true and 
correct copy of that public record is attached hereto as Exhibit 1. 
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2. On January 14, 2021, then presiding Chief Judge Michael Martinez issued an order 
authorizing the Attorney General to release materials obtained via grand jury subpoena to the 
Coroner and her forensic pathologist, Dr. Stephen Cina. The Coroner signed an Oath restricting 
her from disclosing the contents of any confidential grand jury materials. 

 
3. Following her review of the grand jury materials, in early July 2021, the Coroner 

signed an amended autopsy report regarding the death of Elijah McClain (“the Report”).  
 
4. As a result of the People’s public filing in the Adams County CORA case above, it 

is now known that Dr. Cina’s report, itself a public record, was thereafter offered as an exhibit 
before the Statewide Grand Jury. 

 
5. Because of an inadvertent disclosure by the Adams County District Court’s 

clerks’ office of a suppressed court record, earlier this year, it is now known that Dr. Cina’s 
amended autopsy report was dated July 1, 2021, that it became Grand Jury exhibit number 108, 
and that he appeared as a witness before the Grand Jury on September 26, 2021.   

 
6. That same day, September 26, 2021, an attorney in the Attorney General’s Office 

signed the Grand Jury Indictment (“Indictment”) that was filed, publicly, the following day, 
September 27, 2021.  A true and correct copy of the publicly filed Indictment (with highlighting 
provided by undersigned counsel) is attached hereto as Exhibit 2.  It is also available on the the 
Attorney General’s official website at https://coag.gov/app/uploads/2021/09/2021-09-01-
Colorado-State-Grand-Jury-Indictment.pdf  

 
7. On August 12, 2022, Allison Sherry, a reporter at Colorado Public Radio, 

requested access to the Report from the Coroner.  At no time prior to the filing of the Emergency 
Motion (¶5), had the Coroner or the Attorney General’s Office disclosed to any of CORA 
Plaintiffs that the latter office had advised the Coroner, in August 2022, that it believed “only this 
Court could authorize release of the Report.” (emphasis added).  See, e.g., Exhibit 3. 

 
8. On September 1, 2022, Ms. Sherry and her employer filed a Complaint and 

Application to Show Cause Re: Inspection and Copying of Public Records in the Adams County 
District Court.  Subsequently, a First Amended Complaint was filed adding the other CORA 
Plaintiffs hereto.  Exhibit 4. 

 
9. At the conclusion of the Show Cause hearing on September 16, 2022, the Adams 

County District Court ordered the Coroner to provide a copy of the Report (in redacted form, if 
necessary) to the CORA Plaintiffs on or before September 24, 2022.  

 
10. By filing the Emergency Motion, the Coroner is seeking to ensure that she fully 

complies with this Court’s prior order when she produces the Report, with redactions (if any), to 
the CORA Plaintiffs on or before September 24, 2022. 
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11. As this Court has been asked, now (not in August),1 to assist the Coroner in
complying with her duties both under the Court’s prior order and the Colorado Open Records 
Act, the CORA Plaintiffs hereby offer the following recital of judicial precedent that governs this 
matter. 

12. Under settled Colorado law, Coroners’ autopsy reports, including the Report at
issue regarding the death of Elijah McClain, are “public records,” not criminal justice records.  
See, e.g., Denver Pub. Co. v. Dreyfus, 184 Colo. 288, 295, 520 P.2d 104, 108 (1974) (holding 
that coroner’s autopsy reports are not criminal investigaroty files subject to the Colorado 
Criminal Justice Records Act and that § 24-72-204(6) “authorizes the custodian to apply to the 
district court for an order permitting him to refuse disclosure when, in his opinion, it "would do 
substantial injury to the public interest.”); Freedom Newspapers, Inc. v. Bowerman, 739 P.2d 
881, 883 (Colo. Ct. App. 1987) (adopting Dreyfus’ holding that coroner’s autopsy reports are not 
“criminal justice records” but public records, subject to CORA: “we hold that an autopsy report 
on a homicide victim may be withheld from public inspection by the custodian thereof only 
pursuant to the procedure provided under § 24-72-204(6), C.R.S.”) (emphasis added). 

13. Accordingly, merely because the Attorney General placed the Report (a public
record) before the grand jury as an exhibit did not convert that public record into either a 
criminal justice record or “secret grand jury material.”  The same would be true if the front page 
of today’s Denver Post was tendered as a grand jury exhibit. 

14. Under binding Colorado Supreme Court precedent, any information that is
contained in a publicly filed indictment is no longer subject to the rule of grand jury 
secrecy. 

Irrespective of the extent of the factual allegations included in 
Thompson's indictment, the allegations are not covered by grand jury 
secrecy  . . . 

the allegations contained in the indictment presented facts and 
circumstances supporting the charges against Thompson. While the 
allegations were based on the evidence presented to the grand jury the 
allegations themselves are not grand jury evidence and therefore are 
not protected by grand jury secrecy. Consequently, however excessive 
the factual allegations in Thompson's indictment are, we reject the 
argument that they are covered by grand jury secrecy. 

People v. Thompson, 181 P.3d 1143, 1447 (Colo. 2008) (emphasis added). 

1 Colo. R. Prof. Conduct 3.8 prohibits only the utterance of certain “extrajudicial comments” by 
prosecutors involved in litigating cases.  It does not apply to either (a) “statements” made in a 
judicial proceeding, or (b) the release of public records. Case law from other jurisdictions so holds. 
That Rule also expressly authorizes the making of extrajudicial comments of “information contained 
in a public record,” like a coroner’s autopsy report.  See Rules 3.8(f) and 3.6(b)(2).
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15. In other words, because an indictment (like a Coroner’s autopsy report) is subject
to mandatory disclosure under Colorado’s open records statutes (with limited statutory 
exemptions), the mere fact that it summarizes or states conclusions that are “based on the 
evidence presented to the grand jury,” does not render such summaries or conclusions 
“themselves grand jury evidence” that is subject to grand jury secrecy.  

16. Accordingly, to the extent that any information in the Report is recited in the
Indictment (Exhibit 2), that information is no longer subject to grand jury secrecy. 

17. Notably, page 14 of the Indictment states that “A forensic pathologist opined that
the cause of death for Mr. McClain was complications following acute Ketamine administration 
during violent subdual and restraint by law enforcement and emergency response personnel, and 
the manner of death was homicide.”   

18. If, as CORA Plaintiffs suspect, either or both of those were the conclusions that
forensic pathologist Dr. Stephen Cina reached following his review of the grand jury materials, 
and he so stated in his amended autopsy report (thereafter adopted by the Coroner in her 
amended/revised/supplemental death certificate), that information is no longer subject to grand 
jury secrecy, if it ever was. 

19. Similarly, any statements contained in the Report that summarize grand jury 
evidence that is disclosed in the Indictment are also no longer subject to grand jury secrecy.  
And, as stated above, merely disclosing that an ultimate conclusion (e.g., cause of death or 
manner of death) was based, in part, on undisclosed information, does not disclose “the content 
of” secret grand jury materials. 

CONCLUSION 

The CORA Plaintiffs respectfully thank the Court for inviting and considering the above 
recitation of their position, as the Court resolves the Coroner’s Emergency Motion. 

Dated: September 20, 2022. 

Respectfully submitted, 

s/ Steven D. Zansberg 
Law Office of Steven D. Zansberg, LLC 

Attorney for the CORA Plaintiffs 
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that on September 20, 2022, a true and correct copy of 
the foregoing was served via email to the following: 

 
Heidi M. Miller, Esq. 
Adams County Attorney 
 
Ann M. Luvera, Esq. 
Kathleen Custer, Esq. 
Hanna J. Bustillo, Esq. 
Attorney General’s Office 
 

/s/ Steven D. Zansberg 
Steven D. Zansberg 
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