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TERRY HOUSER, TERRY ODEGARD, 
THOMAS ZURBUCHEN, ROGER WEBB, 
on behalf of themselves and all others 
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Cause No. DV 18-0778 

DECISION AND ORDER RE: 
MOTION TO INTERVENE 

AND FOR APPOINTMENT OF 
SUBSTITUTE CLASS 

REPRESENTATIVES AND 
CLASS COUNSEL 

On September 15, 2020, Proposed Intervenors Andrew Billstein ("Billstein") and Jacob 

Troyer ("Troyer") (collectively "Proposed Intervenors") filed Motion to Intervene and for 

Appointment of Substitute Class Representatives and Class Counsel ("Motion'1 and Brief in 

Support of Motion to Intervene and for Appointment of Substitute Class Representatives and Class 

Counsel. Ct. Docs. 164, 165. On October 15,2020, Plaintiffs filed Plaintiffs' Response to Motion 

to Intervene. Ct. Doc. 169. On October 15,2020, Defendant City of Billings ("City") filed City 

of Billings' Response to Motion to Intervene and for the Appointment of Substitute Class 

Representatives and Class Counsel. Ct. Doc. 170. On October 23, 2020, Proposed Intervenors 

filed Reply Brief in Further Support of Motion to Intervene and for Appointment of Substitute 

Class Representatives and Class Counsel. Ct. Doc. 171. 



.. 
On March 30, 2021, the Court held a Scheduling Conference and subsequently issued an 

Order Setting Hearings and Other Matters. Ct. Doc. 199. In its Order, the Court indicated that it 

would first need to decide the Motion to Intervene before it would consider the part of Proposed 

Intervenors' Motion relating to substitute class representatives and class counsel. On April 27, 

2021, the Court held a hearing. The Court heard testimony from Proposed Intervenors and 

Plaintiffs Terry Odegard ("Odegard"), Thomas Zurbuchen ("Zurbuchen"), and Roger Webb 

("Webb,,).l Despite receiving this testimony, the Court recognized the Court's need to first decide 

the Motion concerning intervention. In the interests of judicial economy, the Court heard 

testimony which would be relevant relating to the second part of the Motion. 

Matthew Monforton was present representing Plaintiffs. Doug James and Bryce Burke 

were present representing the City. John Heenan was present representing Proposed Intervenors. 

Following the presentation 'of testimony, the Court heard oral arguments. 

The Court required counsel to submit to the Court proposed orders and proposed Findings 

of Fact and Conclusions of Law directly to the Court. On May 14,2021, the Court received these 

documents from counsel by email. The documents are not filed in the Court file. Counsel have 

provided copies of their documents to all counsel. Plaintiffs' counsel also provided a transcript of 

the hearing held on April 27, 2021. At the hearing, the Court indicated that it may file these 

documents. The Court has determined that for the record these documents are filed in the Court 

file. 

On May 4, 2021, Proposed Intervenors filed Notice of Filing of Complaint in Intervention 

with Proposed Intervenors' Class Action Complaint ("Proposed Complaint"). Ct. Doc. 220. On 

1 Plaintiff Terry Houser died during the pendency of the motion. The Court has not yet been advised by Plaintiff 
as to whether Terry Houser's estate will seek to intervene in this matter. See, Ct. Doc. 218. Only three of the original 
Plaintiffs and class representatives remain in the case. 
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May 19,2021, Plaintiffs' counsel sent an email to the' Court claiming that counsel for Proposed 

Intervenors made false allegations against Plaintiffs' counsel in Proposed Intervenors' proposed 

Findings of Fact and Conclusions of Law. In response to the claim made by Plaintiffs' counsel, 

on May 20, 2021, Proposed Intervenors filed Notice of,Correction Re Intervenor's [sic] Proposed 

Order. Ct. Doc. 224. 

From the Parties' briefs, testimony, the court record and oral arguments of counsel, the 

Court is fully advised. 

BACKGROUND 

The Court discusses some of the procedural history oftrus case to give context to the status 

of the case prior to the filing of Proposed Intervenors' Motion. In their First Amended Complaint 

filed on September 21, 2018, Plaintiffs allege that the City imposed illegal sales taxes in the name 

of "franchise fees" for water, sewer services, and garbage disposal services on its ratepayers. Ct. 

Doc. 35. Plaintiffs bring their claims as class action claims pursuant to Mont. R. Civ. P. 23(a), 

(b)(1), (b )(2) and (b )(3) ("Rule 23") on behalf of themselves and all other persons similarly situated 

for a specified period of time. PIs.' First Am. Compl., ~ 56. Plaintiffs seek a declaratory judgment 

and injunctive relief regarding the alleged illegality of the "franchise fees," seek damages from the 

City for breach of contract for allegedly violating the implied covenant of good faith and fair 

dealing, seek restitution for payment of the alleged illegal "franchise fees," and allege violations 

of the due process clauses of the Fourteenth Amendment to the United States Constitution and 

Article II, § 17 of the Montana Constitution. Plaintiffs asked the Court to certify the classes 

defined in the First Amended Complaint, to appoint Plaintiffs' then counsel as class cOWlSel, to 

approve Plaintiffs as class representatives and to require notice to the class. PIs.' First Am. Comp!., 
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Webb began protesting to City officials about the franchise fees in the mid~1990's and 

continued doing so for over a decade. Hr'g. Tr. 106:16 - 107:3 April 27, 2021. Plaintiff 

Zurbuchen had protested to the City Council about the franchise fees in 2005. Tr. at 98:8-20. 

Plaintiffs filed their original Class Action Complaint on May 18, 2018. Ct. Doc. 1. 

Thereafter, the City filed several pretrial motions to dismiss while Plaintiffs moved for class 

certification. This Court, the Honorable Gregory G. Pinski presiding, denied the City's pretrial 

motions to dismiss. Ct. Doc. 65. On April 10, 2019, the Court issued its Order Granting Plaintiffs' 

Motion for Class Certification. Ct. Doc. 74. In its Order, the Court noted "The City does not 

dispute adequacy of representation. Plaintiffs' attorneys are experienced in class action cases." 

Id.. p. 4. The Court certified Plaintiffs' counsel, Matthew O. Monforton and Kristen Juras, as class 

counsel. As noted, Attorney Juras is no longer co-counsel for Plaintiffs. This Court also directed 

class counsel to prepare and submit a class notice for th~ Court's approval and required the parties 

to meet and confer to develop a notice plan. Id., p. 7. The Court provided that if the parties could 

not agree on the form of notice of the notice plan, the Court would resolve the matter on a contested 

motion. Plaintiffs' Motion for (1) Approval of Class Notice, (2) Distribution of Notices Via the 

City's Ratepayer Billing System, and (3) Simultaneous Distribution to the Houser and McDaniel 

Classes filed on February 26, 2021 (Ct. Doc. 176) and Plaintiffs' Motion to (1) Modify Class 

Definitions to Include Subdivision Ratepayers and (2) Appoint Gary and Susan McDaniel as Class 

Representatives filed on March 15,2021 (Ct. Doc. 183) are pending before the Court. 

In its Order Granting Plaintiffs' Motion for Class Certification, the Court noted that the 

Plaintiffs seek injunctive relief under Rule 23 (b)(2). Order Granting Pis.' Mot for Class 

2 When tbe First Amended Complaint was filed, Kristen O. Juras was Plaintiffs' co-counsel. The Court 
subsequently allowed Attorney Juras to withdraw as co-counsel. Ct. Doc. 180. 
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Certification, Ct. Doc. 74, p. 5. Although the Court did not mention Plaintiffs' request for 

declaratory relief, the Court cited Rule 23(b)(2) and stated that "Plaintiffs have satisfied their 

burden under Mont. R. Civ. P. 23(b)(2)," which includes declaratory relief. There is no question 

that Plaintiffs are seeking a declaration from the Court that the "franchise fees" are illegal sales 

taxes and are requesting injunctive relief to preclude the City from imposing these fees in the 

future. In 2018, the City ceased imposing the "franchise fees." 

This Court concluded that Plaintiffs satisfied their burden of certifying the class under Rule 

23(b)(2) for declaratory and injunctive relief and Rule 23(b)(3) for monetary damages. In May 

2019, the City appealed this Court's Order certifying the class to the Montana Supreme Court, 

which affirmed this Court. Houserv. City of Billings. 2020MTSl,399 Mont. 140, 458 P.3d 1031. 

This Court issued a stay order pending resolution of the appeal. 

On September 19, 2019, this Court denied Plaintiffs' Motion to Amend Class Definition to 

include in the classes ratepayers owning property subject to subdivision improvement agreements. 

Ct Doc. 123. On October 9, 2019, two Billings subdivision residents, Gary McDaniel and Susan 

McDaniel, filed a companion class action suit on behalf of subdivision ratepayers. McDaniel v. 

City of Billings, Cause No. DV 19-1444, Montana Thirteenth Judicial District Court, Yellowstone 

County. 

On March 2, 2020, the Court ordered the parties to attend a mediation conference and 

appointed Jonathan McDonald as mediator. Ct Doc. 129. Mediation occurred on May 13,2020, 

but proved unsuccessful. Prior to mediation, other unsuccessful attempts were made to resolve the 

case. On September 15, 2020, Proposed Intervenors filed their Motion to Intervene and for 

Appointment of Substitute Class Representatives and Class Counsel. Ct. Doc. 164. 
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DISCUSSION 

Proposed Intervenors moved to intervene in this case pursuant to Rule 23 and Mont. R. 

Civ. P. 24 ("Rule 24"). Billstein and Troyer are members of the class. Billstein is an estate attorney 

who regularly serves as a fiduciary to clients. Troyer is a business person and philanthropist in the 

Billings community. Proposed Intervenors make certain allegations about the representation and 

handling of this case by Class Counsel and Class Representatives. Proposed Intervenors seek to 

intervene so that they may pursue their Motion I for Appointment of Substitute Class 

Representatives and Class Counsel. Rule 23 permits ab~ent class members to intervene in a class 

action. Mont R. Civ. P. 23(d){l)(B)(iii). 

Plaintiffs contend that there is no Montana Supreme Court case analyzing motions to 

intervene in class action cases. Proposed Intervenors cite Pallister \/. Blue Cross, 2012 MT 198, 

366 Mont. 175, 285 P .3d 562 as supporting authority for their request to intervene. Pallister 
, 

involved a class of insured accident victims who brought a class action suit against defendant 

insurers. The Montana Supreme Court said, "As we begin our analysis, we note that in the case 

before us the proposed class was certified for settiement purposes only. This makes it 

distinguishable from a class action certified for purposes of litigation. A settlement class action is 

designed to avoid litigation altogether." Id. at 11 24. In reversing the district court's denial of the 

request to conduct discovery. the Montana Supreme Co~ emphasized: 

Id at 11 35. 

... we are simply concluding that in a settlement only class action 
case--a matter of first impression for this Court-the heightened 
scrutiny required in such an action mandates that there be sufficient 
information provided to the class representatives, any objectors, and 
the district court to enable the parties and the court to reach a well
informed decision of whether the proposed settlement is fair, 
adequate and reasonable. 
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Unlike Pallister, this case is a litigation case. Pallister is not helpful to the Proposed 

Intervenors. Thus, as Plaintiffs correctly point out there are no Montana Supreme Court cases 

dealing with the intervention issue before this Court. Therefore, the Court relies on federal 

precedent as it relates to class action litigation and both federal and Montana cases as they relate 

to intervention in general. 

Commentators and courts in other jurisdictions have made clear that motions to intervene 

in federal class actions are governed by Fed. R. Civ. P. 24. See, e.g., William B. Rubenstein, 

Newberg on Class Actions § 9.30, n.19 (5th ed., WestlThomson Reuters) (''the jurisprudence since 

[1966] has unifonnly applied the Rule 24 standards to absent class member intervention in class 

action cases."); 7B Charles A. Wright. Arthur R. Miller & Mary Kay Kane, Federal Practice and 

Procedure § 1799 (3d ed. 2005) ("Intervention in a class action is governed by the same principles 

that apply in any other proceeding."); Travis v. Navient Corp., 284 F. Supp. 3d 335, 2018 U.S. 

Dist. LEXIS 31036, 99 Fed. R. Servo 3d (Callaghan) 1867, 2018 WL 922246 (rejecting 

intervention in class action because "proposed intervenors' stated interests are insufficient to meet 

the requirements of Rule 24(a).); Deutschman v. Beneficial Corp., 132 F.R.D. 359,380, 1990 U.S. 

Dist LEXIS 12884, Fed. Sec. L. Rep. (CCH) P95, 895 ("Although this lawsuit is a class action, 

Caffrey must satisfy the requirements of Fed. R. Civ. P. 24 before he can intervene.") 

A. Rule24 

Rule 24 is nearly identical to Fed. Rule Civ. P. 24. In the federal courts, intervention in a 

class action suit is governed by Fed. Rule Civ. P. 24. See, e.g., Beaudry v. TeleCheck Services, 

Inc., 2016 U.S. Dist. LEXIS 196189,2016 WL 11398115, (M.D. Tenn. 2016) (Fed. R. Civ P. 23 

"cannot save a motion to intervene that is deemed improper under Rule 24"); Waudby v. Verizon 

Wireless Services, LLC, 248 F.R.D. 173, 175 n.2, 2008 U.S. Dist. LEXIS 11540, (D.N.J. 2008) 
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("Rule 23(d)(2) does not create a separate or indep,endent basis for intervention."); Diduck v. 

Kaszycki & Sons Contractors, Inc., 149 F.R.D. 55, 57-58, 1993 U.S. Dist. LEXIS 

8184, (S.D.N.Y. 1993) ("To the extent that Rule 23 deals with intervention, it should be construed 
, 
, 

hannoniously with Rule 24."). The federal authorities are persuasive. Rule 24 applies to the 

instant Motion and provides: 

(a) Intervention of Right. On timely motion, the court must permit anyone to 
intervene who: 

(1) is given an unconditional right to intervene by statute; or 

(2) claims an interest relating to the property or transaction which is the subject 
of the action, and is so situated that disposing of the action may as a practical matter 
impair or impede the movant's ability to protect its interest, unless the existing 
parties adequately represent that interest. 

(b) Permissive Intervention. 

(1) In General. On timely motion, the court mJy permit anyone to intervene who: 

(A) is given a conditional right to intervene by statute; or 

(B) has a claim or defense that shares with the main action a common question of 
law or fact. 

'" "' ... 

(3) Delay or Prejudice. In exercising its discretion, the court must consider 
whether the intervention will unduly delay or prejudice the adjudication of the 
original parties' rights. 

(c) Notice and Pleading Required. A motion to intervene must be served on the 
parties as provided in Rule 5. The motion must state the grounds for intervention 
and be accompanied by a pleading that sets out the claim or defense for which 
intervention is sought. 

For a party to be entitled to intervene as a matter of right pursuant to Rule 24(a) the party 

must meet four requirements: "( 1) the application for intervention must be timely; (2) the applicant 

must have an interest relating to the property or transaction which is the subject of the action; (3) 
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the applicant must be so situated that the disposition of the action may, as a practical matter, impair 

or impede his ability to protect that interest; (4) the applicant's interest must be inadequately 

represented by the existing parties to the suit." Haspel & Davis Milling & Planting Co. v. Bd 0/ 

Levee Comm'rs, 493 F.3d 570, 578,2007 U.S. App. LExIS 17788 (5th Cir. 2007); see also Estate 

o/Schwenke v. Becktold, 252 Mont. 127, 131,827 P.2d 808,811 (1992). "Failure to satisfy any 

one requirement precludes intervention of right." Haspel at 578. 

Rule 24( c) also provides that the motion to intervene must be accompanied by a pleading 

that sets out the claim for which intervention is sought. ("[t]he motion must state the grounds for 

intervention and be accompanied by a pleading that sets out the claim or defense for which 

intervention is sought."); Hull v. D. Irvin Transport, 213 Mont. 75, 79,690 P.2d 414, 416 (1984) 

(district court denied motion "for failure to plead a claim or defense as required by rule 24( c)"); 

Schulz, Davis & Wa"en v. Marinkovich, 203 Mont. 12, 17, 661 P.2d 5, 7 (1983) (Rule 24(c) 

''requires a person desiring to intervene to file and serve a motion for leave to intervene upon the 

parties, stating the grounds therefor, accompanied by a pleading setting forth the claim or defense 

for which the intervention is sought") 

The purpose of Rule 24( c) is to "ensure that parties receive advance notice of the claims 

that an intervenor plans to set forth if intervention is pennitted." Aetna Inc. v. Insys Therapeutics, 

Inc., 330 F.R.D. 427, 431, 2019 U.S. Dist. LEXIS 67648, 103 Fed. R. Servo 3d (Callaghan) 374 

(B.D. Pa. 2019). Pleadings from proposed intervenors are crucial in complex civil cases such as 

class actions in order for the court and the parties to understand how an intervenor's claims relate 

to the case. See, e.g., Retired Chicago Police Assn. v. City o/Chicago, 7 F.3d 584, 595, 1993 U.S. 

App. LEXIS 26673, 27 Fed. R. Servo 3d (Callaghan) 311 (7th Cir. 1989) (lack of pleading required 

dismissal under Fed. R. Civ. P. 24(c) because motion to intervene sought to redefine and expand 
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scope of class); Waudbyat 175 (failure to file pleading under Rule 24(c) required denial of motion 

to intervene in class action); Hunter v. Runyan, 382 S.W.3d 643, 654, 2011 Ark. 43, 2011 Ark. 

LEXIS 38 (Ark. 2011) (failure to include pleading as required by Ark. R Civ P. 24(c) required 

denial of motion because intervenor "offered little, if any, information to the circuit court of the 

'claim' she would assert"). 

Proposed Intervenor's Motion was not accompanied by a pleading. Initially, Proposed 
I 

Intervenors argued their Motion was being made under·Rule 23, which allows class members to 
. 

intervene in a class action case, and was not subject to Rule 24(c), which requires an accompanied 

pleading. Reply Br. In Further Supp. of Mot. to Intervene and for Appointment of Substitute Class 
. 

Reps. & Class Counsel, p. 6. In their argument, Proposed Intervenors maintained that because 

they are members of the certified class, they were relieved from the requirement to file a pleading 

with their Motion. Proposed Intervenors also relied on Pallister to support their argument. Id 

However, Proposed Intervenors correctly noted there was no discussion in Pallister about a 

pleading requirement for a Rule 24 intervention in a class action case. Id. Rule 24(c) was not an 

issue in Pallister. In Pallister, the intervenors/objectors were merely seeking the opportunity to 

conduct discovery concerning the proposed settlement which was approved by the district court. 

Pallister at , 28. Again, Pallister is not helpful to Proposed Intervenors under the facts of this 

case. 

During oral argument on April 27, 2021, the issue of the Proposed Intervenors' failure to 

file a pleading with their Motion was discussed. Tr. at 168:13 - 170:3. Proposed Intervenors' 

counsel stated, "And if the Court thought it was necessary for [proposed Intervenors] to file their 

own complaint in order to be allowed to participate in this case, then they would happily do as 

instructed. I viewed it as an unnecessary step given that this was a certified Class action, but of 
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course, whatever the Court rules, we will follow." Tr. at 169:20 - 170:2. After oral argument, 

Proposed Intervenors filed their notice of a Proposed Complaint on May 4, 2021; the Proposed 

Complaint is consistent with Rule 24(c) thereby obviously conceding to the requirement of Rule 

24(c) without receiving any directives from the Court. It is noted that the Proposed Complaint is 

not filed; it is merely attached to the Notice of Filing of Complaint in Intervention. It could only 

be filed if Proposed Intervenors prevailed on their Motion. 

In its proposed Order sent to the Court, the City proposes that the Court find that the 

Proposed Intervenor's giving notice of the Proposed Complaint cures any deficiency to Proposed 

Intervenors' Motion under Rule 24(c). In their proposed Order, Proposed Intervenors propose that 

the Court find that the Proposed Complaint is consistent with Rule 24(c) and Plaintiffs' First 

Amended Complaint asserting the same claims as Plaintiffs, with the exceptions of claims for 

restitution and money damages. Proposed Intervenors propose that the Court find that the issue of 

compliance with Rule 24(c) is moot. If the Court were to find that the issue is cured or moot, the 

Court would need to ignore the requirements of Rule 24(c), which the Court is not willing to do. 

More is involved with attaching a pleading to a motion to intervene than its mere attachment. 

At first glance, the Proposed Intervenors' approach with filing their Proposed Complaint 

when they did does not appear to comply with Rule 24(c)'s requirement that a motion to intervene 

be "accompanied by a pleading that sets out the claim or defense for which intervention is sought." 

Mont R. Civ. P. 24(c). Plaintiffs urge the Court to find that the Proposed Intervenors' failure to 

comply with Rule 24(c) is fatal to their Motion citing Pin v. Texaco, Inc., 793 F.2d 1448, 1450, 

1986 U.S. App. LEXIS 27194, Fed. Sec. L. Rep. (CCH) P92,823, 5 Fed. R. Servo 3d (Callaghan) 

I 
1258 (5th Cir. 1986) ("as a threshold matter, the district judge must determine whether the 

intervenor's complaint states a cause of action before he turns to a consideration of the factors 
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listed in Rule 24(a) and (b)."). 

The purpose for a pleading to be filed with a motion to intervene is for the Court to 

determine whether the pleading, the Proposed Complaint in this case, states a good claim for relief. 

Pin at 1450. "Without that infonnation, the Court cannt;lt consider whether intervention is proper." 

Id It has also been held that ordinarily a "motion to intervene technically may not just 'adopt' the 

pleadings of an original party, nor may it merely describe a future pleading." Shevlin v. Schewe, 

809 F.2d 447, 450, 1987 U.S. App. LEXIS 1112, 124 L.R.RM. 2452, 105 Lab. Cas. (CCH) 

PI2,147, 6 Fed. R. Servo 3d (Callaghan) 1305 (7th Cir. 1987). "Although some cases have held 

that intervention should be denied when the moving party fails to comply strictly with the 

requirements of Rule 24(c), the proper approach is to disregard non-prejudicial technical defects." 

Spring Constr. Co. v. Harris, 614 F.2d 374, 376-377, 1980 U.S. App. LEXIS 21150, 28 Fed. R. 

Servo 2d (Callaghan) 962 (4th Cir. 1980). "Whether to permit a procedurally defective motion to 

intervene is within the district court's sound discretion." Patridge v. J.K Harris Co., 2006 U.S. 

Dist. LEXIS 102389 at *7 (C.D. Ill. Apr. 18, 2006), citing Aikens V. City 0/ Chi., 202 F.R.D. 577, 

585 (N.D. Ill. 2001), citing Retired Chi. Police Ass'n v. City of Chi., 7 FJd 584, 595 (7th Cir. 

1993). It is noted that although Proposed Intervenors'gave notice of their Proposed Complaint 

after the hearing, there has been no subsequent challenge by Plaintiffs to the sufficiency of the 

Proposed Complaint. 

Despite Proposed Intervenors' failure to file a pleading with its Motion at the time of the 

filing of the Motion, that failure in and of itself does not render the Motion fatally flawed under 

Rule 24(c). In this case, the subsequent filing of the Proposed Complaint satisfies the requirement 

that a pleading "accompany" the Motion. However, whether the Motion was timely under the 

circumstances of this case is a separate issue which is discussed below. 
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Further, the Court has reviewed the Proposed Complaint and finds that it states a good 

claim for relief. In fact, in their Proposed Complaint, Proposed Intervenors make the same 

allegations as Plaintiffs do, namely that the "franchise fees" violate Section 7-1-112(1), M.C.A. 

and declaratory and injunctive relief should be issued enjoining the City from collecting illegal 

taxes upon persons relying upon the City for water, sewer services, and garbage disposal services. 

Ct. Doc. 220. Proposed Intervenors also seek to have this case pursued as a class action case. Id. 

Notably, although Proposed Intervenors do not specify a restitution claim in their Prayer for Relief 

in their Proposed Complaint, they ask "For such other and further relief as this Court deems 

equitable or just under the circumstances." ld. at p. 11. Specifically, Proposed Intervenors claim 

that "the Coty [sic] should be ordered to refund the illegal taxed [sic] is [sic] has previously 

extracted from Plaintiffs and similarly situated persons." Id at p. 2. Proposed Intervenors also 

allege "The wrongful assessment, collection, and use of water, sewer, and garbage disposal 

'franchise fees' by the City described herein have proximately caused damages to Plaintiffs and 

those similarly situated." Id at p. S. Unlike Plaintiffs, 'however, Proposed Intervenors do not make 

claims for breach of contract and constitutional due process violations. This Court has previously 

observed that this case "focuses entirely on the legality of the City's "franchise fees" under § 7-1-

112(1), M.C.A." Order Granting P1.'s Mot. for Class, Certification, Ct. Doc. 74, p. 5. That issue 

is the essence of the Proposed Complaint. 

The significance of this discussion is to illustrate that Proposed Intervenors are members 

of the class under Rule 23(b)(2) and Rule 23(b)(3) and are seeking to make three identical claims 

in their Proposed Complaint for which they are being represented by virtue of the First Amended 

Complaint and class certification. As noted, Proposed Intervenors do not seek to pursue breach of 

contract or violation of due process claims. The Court concludes that this circumstance does not 
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necessarily invalidate the Motion. Neither the Court npr Plaintiffs can be surprised by the claims 

made by Proposed Intervenors. Therefore, the Court concludes that the Motion is not procedurally 

defective under Rule 24(c) for failing to include a pleading when the Motion was filed. Not 

seeking to file the Proposed Complaint until May 4, 2021, is a "non-prejudicial technical defect." 

Spring Constr. Co., supra. 

However, that conclusion about the notice of the Proposed Complaint does not end the 

procedural and substantive inquiry as to the validity of the Motion. Not only must the Motion 

satisfy Rule 24(c), it must also satisfy all of the requirements for intervention as of right under 

Rule 24(a), which are as follows: (l) the motion must be timely; (2) the intervenor must have an 

interest in the subject matter at issue; (3) the intervenor must have an interest which may be 

impaired by the disposition of the case; and (4) the intervenor must have an interest which was not 

adequately represented by an existing party. Estate of Schwenke, supra. Proposed Intervenors 

"must satisfy each of the four criteria to be entitled to intervene as a matter of right." Id , 

1. Rule 24(a) - Timeliness 

Federal courts have noted Rule 24(a) requires timeliness in order ''to prevent last minute 

disruption of painstaking work by the parties and the court." Oklahoma ex rei. Edmondson v. 

Tyson Foods, Inc., 619 F.3d 1223, 1237, 2010 U.S. App. LEXIS 19572, 77 Fed. R. Servo 3d 

(Callaghan) 711 (10th Cir. 2010); see also United States v. South Bend Community School Corp., 

710 F.2d 394,396, 1983 U.S. App. LEXIS 26475, 36 Fed. R. Servo 2d (Callaghan) 1064 (7th Cir. 

1983) (timeliness required "to prevent a tardy intervenor from derailing a lawsuit within sight of 

the tenninal."). The Montana Supreme Court sets forth four factors in evaluating timeliness: (1) 

the length of time the intervenor knew or should have known of its interest in the case before 

moving to intervene, (2) the prejudice to existing parties ifintervention is granted, (3) the prejudice 
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to the movant if intervention is denied, and (4) any unusual circwnstances mitigating for or against 

a determination that the application is timely. In re Adoption o/CCLB, 2001 MT 66, ,24,305 

Mont. 22,22 P.3d 646, "None of these factors are, by themselves, dispositive." Id 

When a person "appears to have been aware of the litigation but has delayed unduly seeking 

to intervene, courts generally have been reluctant to allow intervention." 7C Charles A. Wright, 

Arthur R. Miller & Mary Kay Kane, Federal Practice & Procedure § 1916 (3d ed. 2007). The 

Proposed Intervenors waited two and one-half years after Plaintiffs tiled their complaint before 

seeking intervention, thereby making their motion preswnptively untimely. Estate o/Schwenke at 

132 (motion to intervene was untimely when filed 16 months after initiation of personal injury 

action); Continental Ins. Co. v. Bottomly, 233 Mont. 277, 760 P.2d 73, 75, (1988) (motion tiled 

three years after commencement of suit was untimely); Archer v. LaMarch Creek Ranch, Archer 

v. La March Creek Ranch, 174 Mont. 429,433,571 P.2d 379,382 (1977) (motion to intervene 

was untimely when filed two and one-half years after putative intervenor learned of promissory 

note at issue.). 

In this case, the initial Class Action Complaint was filed on May 16,2018. Ct. Doc. 1. 

The Proposed Intervenors admitted learning about this;case that same year (Tr. at 25:1-7, 75:1-8), 
I 

but waited nearly two and one-half years before filing'their Motion. As ratepayers who had paid 

"franchise fees" for years before that, they knew they bad an interest in this case. However, the 

Proposed Intervenors contend that it was not until they became aware of certain circumstances of 

the lawsuit around August 2020, including the cost of attorney's fees paid by the City and the 

future costs of attorney's fees which might accumulate to the detriment of the class of Billings 

taxpayers. They also claim that a change of circumstances occurred when they developed concerns 

about the quality of the representation by the current Class Counsel and Class Representatives and 
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public statements made by Class Counsel and Class Representatives concerning the requirement 

that Plaintiffs receive a declaration or admission from the City that the "franchise fees" were 

illegal. 

Plaintiffs contend that intervention is untimely because motions for summary judgment are 

already pending. The City suggests that the status of the motions for summary judgment would 

not be affected by intervention because the lack of class notice prevents the Court from ruling on 

the summary judgment motions in a manner that wou~d bind all class members. At the hearing on 

Apri127, 2021, the issue was raised as to the propriety of the Court deciding pending motions for 

summary judgment before the class notices were sent. The Court required Plaintiffs and the City 

to file post-hearing briefs on the issue. Plaintiffs and the City agree that the issuance of class 

notices should precede rulings by the Court on the parties' pending motions for summary 

judgment. Ct. Doc. 225. p.1. Also, during the hearing on April 27, 2021, Proposed Intervenors 

argued that their motion is timely because class notices have not been issued yet. Tr. at 128:21 -

129:13. 

Although the argument about the lack of class notice may have merit as it relates to the 

summary judgment motions. that fact did not preclude the Proposed Intervenors from seeking 

intervention despite the lack of class notice. There has been no authority cited to support the 

proposition that timeliness of a motion to intervene in a class action lawsuit is determined by the 

date a class notice is issued. 

The Montana Courts look to ''the length of time the intervenor knew or should have known 
I 

of its interest in the case before moving to intervene." In re Adoption o/e.C.L.B. at, 24. This 

knowledge rule applies with equal force to class actions. See, e.g., Allen v. Bedolla, 787 F.3d 

1218, 1222,2015 U.S. App. LEXIS 9139, 165 Lab. Cas. (CCH) P36,348, 24 Wage & Hour Cas. 
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2d (BNA) 1437,91 Fed. R. Servo 3d (Callaghan) 1108 (9th Cir. 2015) (''the Objectors knew of the 

Allen litigation, which had been ongoing for four years, for at least a year before they moved to 

intervene .... ·'); Jenkins V. Missouri, 78 F.3d 1270,1274,1996 U.S. App. LEXIS 3861, 34 Fed. R. 

Servo 3d (Callaghan) 834 (8th Cir. 1996) (''the Webster group knew of the issues they presented 

in their motion to intervene well before they filed their motion."); Raquedan V. Center plate of 

Delaware. Inc., 376 F. Supp. 3d 1038, 1042,2019 U.S. Dist. LEXIS 71229. 103 Fed. R. Servo 3d 
: 

(Callaghan) 996, 2019 WL 1894751 (N.D. Cal. 2019)'(motion to intervene filed 18 months after 

the filing of the complaint was untimely even though motion for class certification was still , 

pending and no class notice had been distributed). 

As a general proposition, the timeliness of a motion to intervene cannot depend on the date 
, 

a class notice is distributed because notices are not required for at least that part of this case that is 

certified under Rule 23(b)(2). Rule 23(b)(2) classes "are considered 'mandatory' because the rule 

does not provide an opportunity for class members to opt out and does not require a district court 

to afford them notice." Jacobsen V. Allstate Ins. Co., 2013 MT 244, , 65, n.11, 371 Mont. 393, 

310 P.3d 452, citing Wal-Mart Stores. Inc. V. Dukes, 564 U.S. 338, 362, 131 S. Ct. 2541, 180 L. 

Ed. 2d 374, 2011 U.S. LEXIS 4567, 79 U.S.L.W. 4527, 112 Fair Empl. Prac. Cas. (BNA) 769, 

161 Lab. Cas. (CCH) P35,919, 94 Empl. Prac. Dec. (CCH) P44,193, 79 Fed. R. Servo 3d 
I 

(Callaghan) 1460, 22 Fla. L. Weekly Fed. S 1167 (2011). This Court certified this case for 

declaratory/injunctive relief under Rule 23(b)(2), as well as for damages under Rule 23(b)(3). Ct. 

Doc. 74, pp. 5-6. Therefore. Proposed Intervenors became members of a Rule 23(b)(2) class for 

which they are not entitled to receive notice. 

This Court recognizes that a short delay may not be offensive to the timeliness requirement 

under certain circumstances. See Citizens for Balanced Use v. Montana Wilderness Ass'n, 647 
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I 

F.3d 893, 897, 2011 U.S. App. LEXIS 15356,41 ELR'20246, 80 Fed. R. Servo 3d (Callaghan) 30 
I 

(9th Cir. 2011) (three-month delay to file motion to in~ene was timely); W. Energy Alliance v. 

Zinke, 877 F.3d 1157, 1164,2017 U.S. App. LEXIS 2$464, 99 Fed. R. Servo 3d (Callaghan) 835, 

2017 WL 6419028 (10th Cir. 2017) (finding a timely filed motion after a two-month delay from 

the time movants knew of their interest in the case). 

However, lapse of time may not be the only reaspn for determination as to whether a motion 

to intervene is timely filed. Timeliness may also be detennined from the particular circumstances 

surrounding the action, and such a detennination is within the sound discretion of the trial court. 

Estate a/Schwenke at 131-132 citing NAACP V. New York (1973), 413 U.S. 345, 366, 93 S.Ct. 

2591,2603,37 L.Ed.2d 648,663. Further, the federal courts have held that when considering the 
I 

particular circumstances of the case, there should be fdcus on three primary factors: "(1) the stage 

of the proceeding at which an applicant seeks to intervene; (2) the prejudice to other parties; and 

(3) the reason for and length of the delay." Smith V. L.A. Unified Sch. Dist., 830 F.3d 843, 854, 

2016 U.S. App. LEXIS 13700 (9th Cir. 2016), citing U,nited Stales v. Alisa! Water Corp., 370 F.3d 

915,921,2004 U.S. App. LEXIS 10795,58 Fed. R. ·Serv. 3d (Callaghan) 562, 58 ERC (BNA) 

1694 (9th Cir. 2004). "In analyzing these factors, however, courts should bear in mind that '[t]he 
I 
I 

crucial date for assessing the timeliness of a motion :to intervene is when proposed intervenors 

should have been aware that their interests would not be adequately protected by the existing· 

parties.'" Id citing Smith v. Marsh, 194 F.3d 1045, 1052, 1999 U.S. App. LEXIS 28104,45 Fed. 

R. Servo 3d (Callaghan) 280, 99 Cal. Daily Op. Service 8752, 99 Daily Journal DAR 11195 (9th 

Cir.1999). 

Prejudice suffered by the original parties is "[t]he most important consideration in deciding 

whether a motion for intervention is untimely." Wright at § 1916. Intervention after settlement 
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negotiations have commenced is inherently prejudicial. See, e.g., CE Design LId 'V. King Supply 

Co., 791 F.3d 722,726,2015 U.S. App. LEXIS 11117,91 Fed. R. Servo 3d (Callaghan) 1649 (7th 

Cir. 2015) (holding that, in a class action lawsuit filed against corporation accused of mass 

transmission of faxes, corporation's insurers "should :have moved to intervene at the outset of the 
I 

litigation, not nearly three years later, when the settlement had been negotiated and was about to 

be presented to the district court for approval."); Ragsdale v. Turnock, 941 F.2d 501, 504, 1991 

U.S. App. LEXIS 19213, 20 Fed. R. Servo 3d (Callaghan) 1202 (7th Cir. 1991) (rejecting 

intervention in class action because "[0 ]nce parties have invested time and effort into settling a 

case it becomes prejudicial to allow intervention.',). Such prejudice would be aggravated if 

persons hostile to one of the original parties intervened. United Slates v. Alisal Water Corp., 370 

FJd 915,922,2004 U.S. App. LEXIS 10795,58 Fed.iR. Servo 3d (Callaghan) 562, 58 ERC (BNA) 
I 

1694 (9th Cir. 2004) ("a party's seeking to intervene merely to attack or thwart a remedy rather 

than participate in the future administration of the remedy is disfavored.''). 

In this case, the parties have participated in several settlement conferences. These include 

four separate meetings between the Class Representatives and City officials during the summer of 

2019. Ct. Doc. 169, Zurbuchen Aff. ~ 3; Tr. at 87:io-24. This also includes participation in a 
I 

Court-ordered mediation in May 2020. Ct. Doc. 129. 

The addition of new parties to the bargaining,table at this late date would reduce the odds 
, 

of settlement considerably. From Plaintiffs' perspective, the addition of these Proposed 

Intervenors would be especially problematic. The Proposed Intervenors have sent mixed signals 

as to how faithfully they would represent the interests of class members in future negotiations. In 

the affidavits they attached to their Motion in Sept~mber 2020, Proposed Intervenors opposed 

further litigation of this matter. Ct. Doc. 165, Billstein Aff. ~ 5 (UFrom an economic focus, I do 
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not understand how any reasonable argument can be made that this lawsuit benefits me 

financially"); Troyer Aff. , 8 (''there is now no reason to further litigate this case or to refuse 

settlement.j. They now agree that it was proper for the Court to certify injunctive classes and that 

"seeking injunctive relief ... would be my goal as well if I was to be a Class representative." Tr. at 

61 :3-6. Further, they now claim to be willing to "pursue it to its conclusion if appointed as Class 

representative." Tr. at 17:9-13. And significantly they now claim that, like Plaintiffs, they would 

also seek refunds of "franchise fees" on behalf of the City's ratepayers. Ct. Doc. 220, , 1. 

In light of the Proposed Intervenors' conflicting messages, allowing their participation in 

future settlement conferences with the City would undermine Plaintiffs' negotiating position. The 

fact that the City supports the intervention motion, the removal of current Class Counsel and Class 

Representatives and their replacement by counsel for the Proposed Intervenors, and by the 

Proposed Intervenors as class representatives, raises further questions as to whether arms-length 

settlement negotiations would occur if the Court granted the Motion. The City's support of the 
I 

Motion to Intervene is particularly puzzling given that Proposed Intervenors testified that the 

City's "franchise fees" are illegal sales taxes and made this allegation in their Proposed Complaint. 

Another reason intervention would prejudice! Plaintiffs is that this case is now at the 

summary judgment stage. Southmal'kCorp. v. Cagan~ 950 F.2d416, 419.1991 U.S. App. LEXIS 

28559,21 Fed. R. Servo 3d (Callaghan) 324 (7th Cir. 1991) ("the adjudication of the rights of the 

original parties would be unduly delayed here because the lawsuit was filed in June 1989 and is 

already pending on a motion for summary judgment."); Kostovetsky V. Ambit Energy Holdings, 

LLC. 242 F.Supp. 3d 708, 731, 2017 U.S. Dist. LEXIS 96957 (N.D. Ill. 2017) ("a prospective 

intervenor's not seeking intervention until a potentially dispositive summary judgment motion is 

filed weighs strongly against intervention.',). Proposed Intervenors moved to intervene at a time 
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when the parties had filed seven summary judgment motions; additional summary judgment 

motions have been briefed. As this Court previously noted, "[t]he parties have multiple partial 

summary judgment motions pending which could resolve this case in whole or narrow the issues 

for trial and pave the way for a nonmonetary settlement." Ct. Doc. 166, p. 2. The Proposed 

Intervenors have not weighed in on any of these motions, which raises the question of why 

intervention at this late stage is necessary. 

Again, the City claims that Plaintiffs' argument concerning pending motions for summary 

judgment does not affect the timeliness of the Moti9n, but the lack of class notice prevents any 

ruling on the motions for summary judgment does. The City asserts that Plaintiffs' argument for 

delay is unfounded. The City asserts that intervention will not cause any delay. Although the 
I 

Court may be limited at this time with its function to decide the summary judgment motions 

because notices have not yet been distributed to the class, allowing intervention could be 

prejudicial by impeding the resolution of those motions with the advancement of additional legal 

theories. If the Proposed Intervenors are allowed to intervene after the several motions have been 

fully briefed, undoubtedly Proposed Intervenors couid seek to weigh-in on all of the filed motions 

and file more motions for summary judgment. The~efore, granting intervention at this late stage 

would be prejudicial to Plaintiffs. 

The Proposed Intervenors have non-judicial remedies; much of their stated concerns 

involve what they deem to be overspending by the City on attorneys' fees in this matter. Doc. 165, 

p. 2 (the City is being "stubborn in paying lawyers to defend this claim ... to the detriment of the 

Billings taxpayers."). Tr. at 29:11-24,69:13-16. As Billings residents, the Proposed Intervenors 

can demand accountability during City Council meetings with regard to the City's handling of this 
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matter and the funds it continues to pay its attomeys.' Indeed, the City Council is the appropriate 

forum. for complaints involving City expenditures, not this Court. 

The Proposed Intervenors have also expressed concems about a potential award of 

attomey's fees to Class Counsel. This concem is premature. Class Counsel will not receive any 

award ofattomey's fees until, and unless, this Court approves such an award; that will not happen 

until, and unless, there has been a settlement or a judgment entered in favor of Plaintiffs. And the 

Court will not approve any award until, and unless, notice is provided under Rule 23(h) and absent 

class members are given an opportunity to object. 

The Proposed Intervenors stress their desire to conduct a "cost benefit analysis of this 

case," (Ct. Doc. 165, p. 10) but fail to explain what this would entail- or why they cannot already 

undertake such an analysis in their capacity as absent class members. The City budget, including 

documents relating to its "franchise fees," and invoices presented by the City's attomeys are public 

records. 

The Court may also consider "any unusual circumstances mitigating for or against a 

detennination that the application is timely." In re Adoption o/CCLB at , 24. The Proposed 

Intervenors alleged concerns appear to be pretextual. While Proposed Intervenors denounce the 

City for being "stubbom in paying lawYers to defend this claim ... to the detriment of the Billings 

taxpayers," they provide no evidence that they ha;ve ever protested the City's waste of funds or 

protested the alleged illegal sales taxes the City began imposing upon ratepayers in 1992. The 

Proposed Intervenors' attempt to come into this case after two and one-half years of litigation by 

Plaintiffs, and another 25 years of Plaintiffs' protesting to the City, raises questions about their 

motives. 
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The Proposed Intervenors claim they are prejudiced by the fact that City taxpayers are 

paying the City's own attorneys and will potentially have to pay for Plaintiffs' attorneys fees. But 

that is the nature of any taxpayer class action suit against the municipality from the moment it is 

filed. Therefore, the Proposed Intervenors had no basis for delaying the filing of their Motion for 

over two years. 

Under all of these circumstances, the Court concludes that the Proposed Intervenors' 

Motion to Intervene in this case was not timely. 

2. Rule 24(a) - Whether Proposed Intervenor's Have an Interest in the Subject 
Matter of the Case and Whether Their Interest may be Impaired by the 
Disposition of the Case 

Under the Rule 24(a)(2) analysis, the Proposed Intervenors must also have an interest in 

the subject matter at issue and an interest which may be impaired by the disposition of the case. 

Estate o/Schwenke. 

The Third Circuit has observed: 

In the class action context, the second and third prongs of the Rule 
24(a)(2) inquiry are satisfied by the very nature of Rule 23 
representative litigation. Therefore, when absent class members 
seek intervention as a matter of right, the gravamen of a court's 
analysis must be on the timeliness of the motion to intervene and on 
the adequacy of representation. . • . When the party seeking 
intervention has the same ultimate objective as a party to the suit, a 
presumption arises that its interests are adequately represented. To 
overcome the presumption of adequate representation, the proposed 
intervenor must ordinarily demonstrate adversity of interest, 
collusion, or nonfeasance on the part of a party to the suit. 

In re Cmty. Bank o/N. Va. & Guar. Nat'l Bank o/Tallahassee Second Mortg. Loan Litig., 418 
F.3d 277, 314-15, 2005 U.S. App. LEXIS 17471 (3d Cir. 2005) 

Rule 24(a) requires an intervenor to "claim[ ] an interest relating to the property or 

transaction which is the subject of the action." Mont. R. Civ. P. 24(a)(2). The intervenor must 

make "a prima facie showing Qf a direct, substantial, legally protected interest in the proceedings." 
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i ' 

In re Adoption o/CCLB at, 16. The transaction which ~s the subject of this action is the collection 

of "franchise fees" from City ratepayers. The property which is the subject of this action consists 

of those "franchise fees" funds. The Proposed Intervenors, like all other class members, have a 

protectable interest in attempting to recover these funds and in seeking declaratory and/or 

injunctive relief in order to prevent the City from reimposing "franchise fees," if illegal, in the 

future. 

Plaintiffs assert the Proposed Intervenors can .opt-out of the damages classes certified by 
.. 

this Court under Rule 23(b)(3). Plaintiffs correctly contend that Proposed Intervenors may 

eventually opt out of the present litigation, however, the right to opt out of a Rule 23(b)(3) Class 

does not nullify Proposed Intervenors' right to intervene in this case. The test under Rule 24 is 

whether intervenors are "so situated that disposing of the action may as a practical matter impair 

or impede the movant's ability to protect its interest." Mont. R. Civ. P. 24(a)(2). Disposing of the 

action here would impact Proposed Intervenors' ihterests with respect to the 23(b)(2) Class, 

because they are bound by the outcome of this case on the Rule 23(b)(2) Class. Further, Proposed 

Intervenors have an interest as members of the 23(b)(3) Class; this interest exists regardless of 

whether Proposed Intervenors can elect to opt-out of-the class and litigate their claims individually. 

To adopt Plaintiffs' position would prevent any unnamed plaintiff from intervening in a 

class action if they could opt-out of the class. This position would eliminate the applicability of 

Rule 24 intervention to any classes certified under Rule 23(b)(3), since Rule 23(b)(3) expressly 

allows class members to request exclusion from a class action. Mont R. Civ. P. 23(c)(2)(B)(v). 

Rule 24 does not so limit class action cases. See Std. Fire Ins. Co. v. Knowles, 568 U.S. 588, 594, 

133 S. Ct. 1345,185 L. Ed. 2d 439, 2013 U.S. LEXIS 2370,81 U.S.L.W. 4187, 24 Fla. L. Weekly 

Fed. S 85,2013 WL 1104735 quoting Newburg, Class Actions § 16:7 (4th ed. 2002) (''Members 
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of a class have a right to intervene if their interests are not adequately represented by existing 

parties. '') 

The Proposed Intervenors devote much of their Motion denouncing various provisions of 

the settlement agreement between the parties. The most obvious problem with these arguments is 

that the Court has not been presented with a settlement agreement. Ct. Doc. 166, p. 2 ("[t]o assume 

there will be a settlement or ultimately a verdict against the City is speculative at this time and 

could mislead the Class members and other voters. ''). If the parties reach a preliminary settlement 

in the future, Montana law provides the Proposed Intervenors, and any other City ratepayer, with 

ample opportunity to object to it. And if this Court overrules any such objections, the objectors 

can appeal. In re Blue Cross & Blue Shield o/Montana, 2016 MT 121, ~ 12,383 Mont. 404, 372 

P.3d457. 

Further. the Proposed Intervenors argue that they also have an interest in this case as 

taxpayers who "are footing the bill for the defense and resolution of this case." Ct. Doc. 165. p. 

6. Proposed Intervenors cite no authority for this proposition. The Court holds this is not a 

protectable interest because the fees being paid by the City to defend this case are not "the subject 

of the action" under Rule 24(a). Otherwise, any municipal taxpayer could, solely by virtue of 

being a taxpayer, intervene in any class action - or any action, for that matter - in which the 

municipality is a party. 

Although the Court does not agree with all that is argued by the Proposed Intervenors, the 

Court concludes that the Proposed Intervenors have a protectable interest in the subject matter of 

this litigation, namely, the allegedly illegal "franchise fees" and the refund of those fees which 

have been collected by the City. Not only are the second and third prongs of the Rule 24(a) inquiry 
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satisfied by the very nature of this Rule 23 representative litigation, but they are also satisfied by 

a showing of a protected interest and that interest could be impaired by the disposition of the case. 

3. Rule 24(a) - Adequacy ofRepresentatio~ 

Rule 24(a) also requires Proposed Intervenors to show inadequate representation by Class 

Counsel and the Class Representatives. Most courts hold that a presumption of adequacy exists 

when absent class members seek to intervene in a class action because both groups necessarily 

have the same interests. In re Uponor, Inc., 716 F.3d.1057, 1066,2013 U.S. App. LEXIS 11495, 

2013 WL 2450138 (8th Cir. 20l3) (courts ''presume[ ] that representation is adequate when the 

individual attempting to intervene is a member of a class already involved in the litigation."); 

Jenkins at 1275 ("There is a presumption of adequate representation when the persons attempting 

to intervene are members of a class already involved in the litigation or are intervening only to 

protect the interests of class members."); Forsyth v. HP, Inc., 2020 WL 71379, *3,2020 U.S. Dist. 

LEXIS 2299 (N.D. Cal. 2020) (when intervenors ;have the same ultimate objective as class 

members, "a presumption of adequacy of representation arises."); Brennan v. Community Bank, 

314 F.R.D. 541, 545, 2016 U.S. Dist. LEXIS 22259, 2016 WL 727643 (M.D. Pa. 2016) 

("In class action lawsuits, where a party seeking intervention is a class member and has the same 

objective as parties to the suit, there is a presumption of adequate representation''). In its proposed 

Order Re: Intervenors' Motion to Intervene, p. 3, the City would have the Court conclude that the 

Class Representatives and Proposed Intervenors do not share the same "ultimate objective." The 

City notes that both parties contend that the "franchise fees" are illegal sales taxes and wish to 

have the City's practice of charging the "franchise fees" barred in the future. In the City's 

reference to the Proposed Intervenors' statement about cost of this litigation to the Billings 

taxpayers, the City neglected to mention that the P~oposed Intervenors also claim that the City 
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should be ordered to refund alleged illegal "franchise fees." Ct. Doc. 220, ~ 1. The Proposed 

Intervenors have the same objective as do the Plaintiffs. 

The Proposed Intervenors have also made conflicting statements as to their goals. In 

September 2020, they opposed Plaintiffs' efforts. Ct. Doc. 165, Billstein Aff. 11 5 ("From an 

economic focus, I do not understand how any reasonable argument can be made that this lawsuit 

benefits me financially"); Troyer Aff. , 8 ("there is now no reason to further litigate this case or to 

refuse settlement. "). As noted, they now have expressed a desire to seek refunds of alleged illegal 

taxes in addition to declaratory and injunctive relief. Ct. Doc. 220. Plaintiffs also seek refunds, 

declaratory relief, and injunctive relief. Therefore, a presumption of adequacy of representation 

exists. 

This presumption of adequacy is buttressed by the Class Representatives' and Class 

Counsel's diligence in pursuing this matter. The CI~s Representatives have been protesting to 

City officials about the "franchise fees" since the 1990's. As the City's own documents show, 

Webb began protesting to City officials about the feesl in the mid·1990's, and has continued doing 

so for years. After years of protests failed, Plaintiffs retained counsel. 

The Proposed Intervenors insist that Class Coynsel "should have considered the economic 

ramifications to the class" of the City "directly paying for both the defense and 

settlement/resolution - including Class Counsel's fees." Ct. Doc. 165, p. 8. Rule 23 contemplates 

class action suits filed by taxpayers against government entities. Amchem Products, Inc. v. 

Windsor, 521 U.S. 591, 614, 117 S. Ct. 2231, 138 L. Ed. 2d 689, 1997 U.S. tEXIS 4032, 65 

U.S.L.W. 4635. 37 Fed. R. Servo 3d (Callaghan) 1017.97 Cal. Daily Op. Service 4894.97 Daily 

Journal DAR 8025, 28 ELR 20173, 1997 Colo. J. C.A.R. 1314, 11 Fla. L. Weekly Fed. S 128 

(1997) (noting that Fed. R. Civ. P. 23(b)(1) ''takes in cases where the party is obligated by law to 
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treat the members of the class alike (a utility acting tpward customers; a government imposing a 

tax) .... ") (emphasis added.). Courts have certified taXpayer class actions.3 Such cases necessarily 

entail a government entity paying for both the defense and, if the defense proves unsuccessful, the 

costs of a final resolution - including class counsel fees. The Proposed Intervenors cite no 

authority for their argument that class counsel in taJq~ayer class actions should abandon efforts to 

obtain tax refunds if a government entity chooses an' aggressive defense. A contrary rule would 

encourage municipalities to forgo early settlement in favor of over-litigating cases - or threatening 

to do so - in order to deter potential plaintiffs. 

The Proposed Intervenors also insist that Class Counsel should have considered the City's 

lack of insurance coverage. Ct. Doc. 165, p. 8. They cite no authority for this proposition - or 

why, if this suit's propriety turned on the existence of insurance coverage, they waited two and 

! 
one-half years to voice their concerns. Their alleged concerns over the City's lack of insurance 

coverage are further undermined by their Proposed Complaint in which they request that the City 

be ordered to refund the illegal taxes. Ct. Doc. 220., Because the Court is advised that the City 

does not have insurance, the Court can conclude the Proposed Intervenors' request for refunds, 

like the Plaintiffs' request, would not be paid by an insurance carrier. 

The Proposed Intervenors' displeasure with Plaintiffs' pleadings, litigation strategy, or 
, 

negotiation strategy is not evidence of inadequate representation. See Newberg on Class Actions 

3 See, e.g., Discount Sleep ofOcalav. City o/Ocala, 245 So.~d 842,857 (Fla. App. 2018) (reversing order denying 
of certification of taxpayer class action challenging legality of municipal utility "fees" and requesting refunds to 
taxpayers); Kragnes v. City of Des Moines, 810 N.W.2d 492~ 515-16 (Iowa 2012) (upholding order for taxpayer 
refunds after successful class action challenging city "franchise fees"); Ardon v. City 0/ Los Angeles, 255 P.3d 958, 
965 (Cal. 2011) (reversing trial court's order striking class allegations from complaint seeking refunds of funds 
collected under city telephone tax because "[c) lass claims for tax refunds against a local governmental entity are 
permissible under [California law] in the absence ofa specific tax refund procedure set forth in an applicable governing 
claims statute."); City 0/ Bromley Y. Smith, 149 S.W.3d 403, 406 (Ky. 2004) ("[c]lass action relief is available with 
respect to the common law remedy for aggrieved taxpayers."); Ring Y. Metropolitan St. Louis Sewer Dist., 969 S. W.2d 
716,719 (Mo. 1998) (sovereign immunity did not preclude certification of taxpayer class action). 
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§ 3:65 (5th ed.2014) ("As a general rule, disapproval of the action by some class members will not 

preclude a class action on the ground of inadequate representation. "); Ruggles v. WellPoint, Inc .• 

272 F.R.D. 320,338,2011 U.S. Dist. LEXIS 17310 (N.D.N.Y. 2011) (though "there is always the 

possibility that some members of the class will take a position different from that of those who 

have assumed the laboring oar in a litigation," such disagreements "do not preclude a class 

action"); In re Motor Fuel Temperature Sales Practices Litigation, 271 F.R.D. 221, 233, 2010 

U.S. Dist. LEXIS 141489 (D. Kan. 2010) ("class actions are not forbidden in every case in which 

members disagree"); Srail v. Vill. 0/ Lis/e, 249 F .RD 544, 552, 2008 U.S. Dist. LEXIS 42884, 70 

Fed. R. Servo 3d (Callaghan) 1124 (N.D. Ill. 2008) (lack of desire by some class members for 
, 

injunctive relief is irrelevant "because a judge may not refuse to certify a class simply because 

some class members may prefer to leave the violation of their rights unremedied."); Californians 

for Disability Rights. Inc. v. Cal. Dept. a/Transportation, 249 F.RD. 334, 348, 2008 U.S. Dist. 

LEXIS 19766 (N.D. Cal. 2008) ("A difference of opinion about the propriety of the specific relief 

sought in a class action among potential class members is not sufficient to defeat certification.'1. 

The Proposed Intervenors' displeasure does nQt authorize the Court to "require the parties 

to accept a settlement to which they have not agreed.", Evans v. JejfD., 475 U.S. 717, 726,106 S. 

Ct. 1531, 89 L. Ed. 2d 747, 1986 U.S. LEXIS 96, 54 U.S.L.W. 4359,40 Fair Empl. Pmc. Cas. 

(BNA) 860, 40 Empl. Prac. Dec. (CCH) P36,087, 4 Fed. R. Servo 3d (Callaghan) 321 (1986). The 

Proposed Intervenors have insisted ''there is now no reason to further litigate this case or refuse 

settlement" as the City has stopped imposing "franchise fees." Ct. Doc. 165, Troyer Aff. ~ 8. They 

have further insisted that Plaintiffs should not insist ,on an admission of liability from the City. 

This Court certified not only damages classes under Rule 23(b)(3), but also declaratory/injunctive 

classes under Rule 23(b )(2). lithe City is unwilling to agree to entry of a stipulated injunction or 
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a consent decree, Plaintiffs are entitled to seek remedies offered by Rule 23(b)(2). Those remedies 

are not foreclosed simply because the City has temporarily ceased collecting "franchise fees" 

because "a case may be mooted by the defendant's voluntary conduct only when it is absolutely 

clear that the allegedly wrongful behavior could not reasonably be expected to recur." Havre Daily 

News. LLCv. City of Havre, 2006 MT 215, ~ 38, 333 Mont. 331, 142 P.3d 864, quoting Friends 

of the Earth. Inc. v. Laidlaw Environmental Services, Inc., 528 U.S. 167, 189, 120 S. Ct. 693, 145 

L. Ed. 2d 610, 2000 U.S. LEXIS 501,2000 Cal. Daily Ope Service 289, 2000 Daily Journal DAR 

375, 30ELR20246, 49 ERC (BNA) 1769, 163 A.L.R. Fed. 749,1999 Colo. J. C.A.R. 142, 13 Fla. 

L. Weekly Fed. S 37 (2000). And "due to concern that a defendant may utilize voluntary cessation 

to manipulate the litigation process, the heavy burden of persuading the court that the challenged 

conduct cannot reasonably be expected to start up again lies with the party asserting mootness." 

Havre Daily News at ~ 38. Indeed, the Proposed Int~rvenors appear to have retreated from their 

earlier statements and, in their recently filed Proposed Complaint, have joined Plaintiffs in 

requesting injunctive relief from this Court. Ct. Doc. 220, ~ 54. 

In any event, Plaintiffs seek declaratory and injunctive relief pursuant to Rule 23(b )(2) 

because of what they insist is the City's history of imposing illegal sales taxes upon its citizens. 

This Court certified relief under 23(b)(2) and the Montana Supreme Court affinned that ruling. 

Plaintiffs are not required to abandon these claims simply because the Proposed Intervenors 

believe the prospects of settlement would be enhanced. 

Furthennore, no prejudice to any Class Member can result from the parties reaching a 

settlement agreement because no settlement agreement can become final without this Court's 

approval; that includes any settlement agreement relating to attorney's fees. Mont. R. Civ. P. 

23 (h). And this Court cannot approve a settlement 'agreement until all Class Members, including 
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the Proposed Intervenors, are given an opportunity to review it and lodge whatever objections they 

may have. 

The Proposed Intervenors' claim inadequate representation concerning Court Document 

162 that Plaintiffs filed in response to the City's motion to disseminate the City's settlement 

proposal to the public. Counsel for the Proposed Intervenors denounced Plaintiffs as "actively 

seeking to prevent the class from knowing about the City's settlement proposal. I find this 

troubling as an attorney generally has a duty to communicate settlement offers with hislher clients, 

not hide them." Ct. Doc. 165, Heenan Aff. , 8. 

A week after the Proposed Intervenors expressed these concerns, this Court reached the 

opposite conclusion and found as follows: "[t]o allow the City to make public comment on the 

lawsuit to the media would expose all class members to this communication and could undermine 

the suit itself." Ct. Doc. 166, p. 1. This "would be unwise and unfair to the Class." Ct. Doc. 166, 

p.2. 

The Proposed Intervenors also complain about statements in Ct. Doc. 162, as well as a 

public statement by Webb that he distrusted the City. Ct. Doc. 165 at 3; Billstein ~ , 6. At the 

hearing on April 27 , 2021, the Proposed Intervenors shifted gears and agreed with at least some of 

Plaintiffs' criticisms. Billstein objected to Plaintiffs' use of the term "incompetence" to describe 

the City's litigation tactics, but agreed that the City had engaged in "bad decision-making." Tr. at 

34:12. He also retracted his criticisms of Webb, ~ed that the City had been dishonest and stated 

that "I don't think that [Webb's] distrust or a statement of his distrust is in and of itself a problem 

at all." Tr. at 42:21 - 43:9. Billstein also agreed that the City had been stubborn in paying its 

lawyers to the point of being detrimental to the City even though he had previously taken issue 

with Plaintiffs' criticisms of the City's overlitigation of this case. Tr. at 29:11-24. Troyer shared 
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those sentiments during the hearing and agreed with Webb that the City should be distrusted. Tr. 

at 69:13-16 and 66:24 - 67:2. 

The Court notes that it reviewed the City's Briefin Support of City of Billings' Motion for 

an Order Permitting Certain Communications Under Rule 23(d) (Ct. Doc. 160) and Plaintiffs' 

Opposition to the City's Motion to Disseminate False 'Statements to Class Member (Ct. Doc. 162). 

On September 24, 2020. Judge Pinski denied the motion. Ct. Doc. 166. In so doing, the Court did 

not comment on Plaintiffs' criticisms of the City. 

In Proposed Intervenors' Reply Brief in Support of Motion to Intervene and For 

Appointment of Substitute Class Representatives and Class Counsel (Ct. Doc. 171) and in the City 

of Billings' Response to Motion to Intervene and for the Appointment of Substitute Class 

Representatives and Class Counsel (Cl. Doc. 170), Proposed Intervenors and the City contend that 

intervention is appropriate because Plaintiffs have not prepared a class notice for distribution. This 

issue was not raised by the Proposed Intervenors in their opening brief and is therefore waived. 

Moreover, this argument lacks merit. The McDaniel class action involving subdivision 

ratepayers has not yet been certified, and therefore, notice cannot yet be distributed to subdivision 

ratepayers. Plaintiffs have alleged why they believe that preparing and distributing class notices 

only to the Houser class members will create significant needless costs, as well as confusion among 

subdivision and non-subdivision ratepayers. Ct. Doc. 176. That issue remains to be resolved. 

Other factors have also impeded the preparation and distribution of class notices. When 

the Court instructed Plaintiffs to prepare class notices, it also invited them to move to amend the 

classes to include subdivision ratepayers. Ct. Doc. 74, p. 7. Plaintiffs did so. Ct. Doc. 100-101. 

The Court denied the motion on September 19,20·19. Ct. Doc. 123. By that time, the Court had 

stayed proceedings due to the City'S interlocutory appeal of the Court's class certification order. 
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Ct. Doc. 120. The Montana Supreme Court issued its remittitur on March 19,2020. Ct. Doc. 136. 

Seeking approval and distribution of class notices during a time in which this Court had issued a 
I 

I 
stay - and the Montana Supreme Court was reviewing the Court's certification order - would have 

been unwise and impracticable. 

While the stay was still in place, this Court ordered the parties to participate in a formal 

mediation occurring in May 2020. Ct. Doc. 129. Negotiations continued and the City presented 

an offer in July 2020 purporting to settle all claims iIi both this matter and McDaniel. Preparing 

and distributing class notices during this time period would have been impracticable because it 

was unclear whether such notices would be distribllted globally to advise all ratepayers of a 

settlement - one that ultimately did not occur. 

Shortly afterwards, Judge Pinski announced his intention to leave the bench by October 2, 

2020. His successor recused herself shortly after these cases had been assigned to her. Ct. Doc. 

172. The cases remained in an indeterminate status until Chief Justice Mike McGrath assigned 

them to the undersigned on February 12,2021. Ct. Doc. 173. Preparing and distributing class 

notices between Judge Pinski's departure and the February 2021 reassignment of the cases was 

not possible. 

Plaintiffs have since presented a proposed class notice to the Court. Ct. 

Doc. 176. They seek a simultaneous distribution of class notices to both subdivision and non-

subdivision ratepayers - either after certification of the McDaniel matter (McDaniel Ct. Doc. 4) 

or, alternatively, after modification of the class definitions in Houser to include subdivision 

ratepayers. Ct. Doc. 184. 

The Court has not yet decided the timing or manner in which class members shall be 

notified but offers these facts to show that the class notice issues are far more complicated than 
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what Proposed Intervenors and the City contend, and are not evidence of inadequate 

representation. 

The City relies on an unsworn letter purportedly filed by Mae Woo ("Woo") in May 2020 

to claim that a conflict of interest exists within the classes. Ct. Doc. 153. Woo had been appointed 

as one of the Class Representatives but eventually requested to be dismissed, which the Court 

granted in December 2019. Ct. Doc. 124. The City describes this letter as being "of critical 

importance." Ct. Doc. 170, p. 9. Plaintiffs objected to the Court's consideration of Ct. Doc. 153 

based upon hearsay and lack of authentication. The Court sustains these objections. 

Even taking the letter at face value, its contents do not demonstrate an inadequacy of 

representation. The City insists that Class Counsel had a duty to disclose confidential 

communications between Woo and Class Counsel concerning an alleged conflict ofinterest arising 

from Woo's alleged disagreements regarding Plaintiffs' litigation strategies. Ct. Doc. 170, pp. 9-

10. The City cites no authority explaining how the attorney-client privilege would permit such a 

disclosure, or why Class COWlSel would have such a duty even in the absence of the privilege. 

Moreover, no conflict of interest exists among class members. Every City ratepayer has 

exactly the same interest because all had a right under § 7-1-112(1), M.C.A, to avoid City-imposed 

"franchise fees" which could be determined to be illegal sales taxes. Kragnes v. City of Des 

Moines, 810 N.W.2d 492,500,2012 Iowa Sup. LEXIS 18,2012 WL 676990 (Iowa 2012) (class 

action challenging "franchise fees" did not create conflicts among taxpayers because "[e]ach of 

the class members paid fees that the City should not have collected and in this fundamental respect 

their claims are identical, consistent, and compatible."). Disagreements over litigation do not 

constitute conflicts of interest. Srall at 552 (lack of desire by some class members for relief is 

irrelevant "because a judge may not refuse to certify a class simply because some class members 
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may prefer to leave the violation of their rights unremedied. ''); Californians for Disability Rights 

at 348 ("A difference of opinion about the propriety of the specific relief sought in a class action 

among potential class members is not sufficient to d~feat certification."). Thus, the disapproval . 
expressed by the Proposed Intervenors (and purportedly by Woo) is not, as the City claims, 

evidence of inadequate representation. 

Finally, the Tenth Circuit has used a "three prong test" to determine if representation is 

adequate in a proposed intervention in a class action. See Shump Y. Balka, 574 F.2d 1341, 1345, 

1978 U.S. App. LEXIS 11220,25 Fed. R Servo 2d (Callaghan) 857 (10th Cir. 1978) citingStadin 

Y. Union Electric Co. 309 F.2d 912, 1962 U.S. App. LEXIS 3635, 1962 Trade Cas. (CCH) 

P70,5S3, 6 Fed. R. Servo 2d (Callaghan) 481 (81b Cir. 1962) quoting 4 Moore's Federal Practice § 

24.08, pp. 38~39; 2 Barron & Holtzoff, Federal Practice and Procedure (Wright Revision), § 597, 

pp.381-82. Inadequacy of representation may occur if: (1) collusion between the representative 

and an opposing party is proven, (2) the representative has or represents an interest adverse to the 

proposed intervenor, (3) the representative fails in the fulfillment of the representative's duty to 

represent the proposed intervenor's interest. Id 

In this case, there has been no showing of any collusion between the Class Representatives 

and the City. As discussed above, the Class Representatives do not have nor represent an adverse 

interest to the Proposed Intervenors with respect to what Proposed Intervenors seek by their 

Proposed Complaint. There has been no showing that the Class Representatives are failing to 

fulfill their duties to represent the interests of the Proposed Intervenors, which are nearly identical 

to the relief sought by the Class Representatives in their First Amended Complaint The Class 

Representatives are representing the issues raised by Proposed Intervenors in their Proposed 

Complaint. 

3S 



Proposed Intervenors fail to show that the Class Representatives and Class Counsel are not 

adequately representing the class members and pursuing this litigation. Therefore, Prop~sed 

Intervenors fail to satisfy the fourth requirement for ihtervention as a matter of right under Rule 

24(a). 

B. Rule 24(b) 

Proposed Intervenors cite Rule 24(b), governing permissive intervention, but do not 

develop any argument that they are entitled to permissive intervention. Ct. Doc. 165, p. 5. 

Therefore, they have waived this issue. In re Marriage of McMahon, 2002 MT 198, , 6,311 Mont. 

175,53 P.3d 1266 ("we will not consider unsupported issues or arguments"); United States v. 

Stewart, 628 F.3d 246, 256, 2010 U.S. App. LEXIS 24827, 2010 FED App. 0368P (6th Cir. 2010) 

("Issues adverted to in a perfunctory manner, unaccompanied by some effort at developed 

argumentation, are deemed waived. It is not sufficient for a party to mention a possible argument 

in the most skeletal way, leaving the court to put flesh on its bones."). 

CONCLUSION 

For the reasons stated above, the Court concludes as follows: 

1. The Motion to Intervene is not defective under Rule 24(c) relating to the requirement 

for the filing of a pleading. 

2. The Motion to Intervene was not timely filed under Rule 24(a). 

3. The Motion to Intervene satisfies the second and third factors of the inquiry under Rule 

24(a) relating to a protected interest and the protection of that interest. 

4. The Motion to Intervene lacks merit because the Proposed Intervenors have failed to 

show inadequate representation by Class Counsel and the Class Representatives. 
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5. The Motion to Intervene under Rule 24(b) is waived by Proposed Intervenor's failure 

to develop an issue on permissive intervention. 

Proposed Intervenors "must satisfy each of the four criteria to be entitled to intervene as a 

matter of right." Estate oj Schwenke. Having failed to satisfy the first and fourth criteria to 

intervene as a matter of right, Proposed Intervenors do not have the right to intervene; their Motion 

to Intervene is without merit and should be denied. Consequently, the Court will not consider the 

Motion for Appointment of Substitute Class Representatives and Class Counsel. 

The Court does not consider Proposed Intervenors' Proposed Complaint to be filed for 

purposes of this action, but limits its consideration of the Proposed Complaint for purposes of 

determining compliance with Rule 24( c) and the Motion to Intervene. 

ORDER 

IT IS HEREBY ORDERED that Proposed Intervenors' Motion to Intervene is DENIED. 

Proposed Intervenors do not have the right nor permission to intervene in this case. 

Dated June 15,2021. 

cc: Matthew G. Monforton 
Doug James 
Bryce Burke 
John Heenan 
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Presiding Judge 
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