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CAUSE NO. 2023DCV-0244-G 
 
THE STATE OF TEXAS,      
EX. REL. COLBY WILTSE 
           
         Relator-Plaintiff 
 
v. 
 
MARK GONZALEZ, IN HIS OFFICAL 
CAPACITY AS DISTRICT ATTORNEY                
OF THE 105th JUDICIAL DISTRICT 
 
         Respondent-Defendant 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
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 IN THE DISTRICT COURT OF  
 
      
  NUECES COUNTY, TEXAS 
 
 
 
  
 319TH JUDICIAL DISTRICT 
      

   
RELATOR-PLAINTIFF’S MOTION FOR CLARIFICATION 

 
 NOW COMES THE STATE OF TEXAS by relation of Plaintiff, COLBY 

WILTSE (hereinafter “Relator-Plaintiff”), filing this Motion for Clarification of this 

Court’s email of January 31, 2023, which has since been entered into the record, as to the 

procedures to be followed. 

I.  FACTUAL AND PROCEDURAL BACKGROUND 

1. On January 20, 2023, Relator-Plaintiff filed a Petition To Remove 

District Attorney For The 105th Judicial District Pursuant To Texas Constitution, Art. V., § 24 

& Chapter 87, Local Gov’t Code (the “Petition for Removal”) seeking removal from office of 

Nueces County District Attorney MARK GONZALEZ (hereinafter “Defendant”), 

pursuant to Art. V, § 24 of the Texas Constitution, and Chapter 87 of the Texas Local Gov’t 

Code. See Tex. Loc. Gov't Code § 87.013. 

2. On January 25, 2023, Judge David Stith filed his Order of Recusal. Judge 

Stith referred the case to Judge Missy Medary, the Presiding Judge of the Fifth 
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Administrative Judicial Region, to determine the next judicial assignment. Judge Stith’s 

Recusal Order is attached hereto as Exhibit A.  

3.  On the same day, Judge Missy Medary notified Chief Justice of the Texas 

Supreme Court, Nathan Hecht, of her decision to recuse herself, and in turn, requested 

for the assignment of another new judge to preside over the case. Judge Medary’s letter 

(without the original Petition) is attached hereto as Exhibit B.   

4.   Following the voluntary recusals of Judges Stith and Medary, on January 

30, 2023, Chief Justice Hecht assigned Judge Peeples, a senior district court judge, to 

adjudicate over the matter. Chief Justice Hecht’s assignment of Judge Peeples is attached 

hereto as Exhibit C. 

5.   On January 31, 2023, the Court emailed Relator-Plaintiff’s counsel, Nueces 

County Attorney Jenny Dorsey, and Defendant, notifying the parties of his assignment 

to the case and describing certain procedures to be followed in this case. Judge Peeples 

provided his cell phone number and instructed the parties to contact him via text message 

should “anything urgent” arise (providing that all parties would be copied). A redacted 

copy of Judge Peeples’ email is attached hereto as Exhibit D. 

6.  Judge Peeples’ email directed that the County Attorney should “join the 

suit” or otherwise it would be dismissed, and stated that the County Attorney — not 

Relator-Plaintiff — must ask the Court to order citation, and cited Local Government 

Code § 87.016(a). 

7.  A copy of Texas Local Gov’t Code § 87.016, Citation of Officer, is attached 

hereto as Exhibit E.  
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II. LEGAL ANALYSIS AND AUTHORITY  

8.    Art. V, § 24 of the Texas Constitution authorizes the removal of county 

officers by district judges for official misconduct and other causes, upon the cause “being 

set forth in writing and the finding of its truth misconduct and other causes” and “being 

set forth in writing and the finding of its truth by a jury.” See Tex. Const. Art. V, § 24. This 

provision, in place since 1876, is self-executing. See Trigg v. State, 49 Tex. 645, 652–53 

(1878). Nevertheless, the Texas Legislature enacted a statutory removal process for 

county officers in Subchapter B of Chapter 87 of the Local Gov’t Code.  See generally Tex. 

Loc. Gov’t Code §§ 87.011–.019. 

9.   The legislature of the State of Texas did not enact §87.013 of the Texas Local 

Gov’t Code to supplant election results. On the contrary, the county official removal 

process originating in the Texas Constitution provides a mechanism for citizens, acting 

on Relation to the State of Texas, to initiate an original petition for removal in order to 

provide timely protection for the public from elected officials who are unable to perform 

their duties competently and/or when their actions in the performance of their duties 

pose a danger to the public.   

 10.    Accordingly, conflicting with the instructions provided in Judge Peeples’ 

email, Texas Local Gov’t Code § 87.016(a) requires that, after a petition for removal is 

filed, the person filing the petition shall apply to the district judge in writing for an order 

requiring a citation and a certified copy of the petition to be served on the officer: 

(a) After a petition for removal is filed, the person filing the petition 
shall apply to the district judge in writing for an order requiring a 
citation and a certified copy of the petition to be served on the officer.  
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§ 87.016(a) (emphasis added). 

11. Since Relator-Plaintiff was the person who filed the Petition for Removal, it 

seems to him proper under the Texas Code that he, and not the County Attorney, should 

apply to this court for an order issuing citation and for a certified copy of the petition to 

be served on Defendant in accordance with Tex. Loc. Gov't Code § 87.016(a). But Judge 

Peeples’ emailed instructions are inapposite to the Code’s requirements, creating 

confusion and uncertainty for Relator-Plaintiff about what he should do. 

12.  Judge Peeples’ email also stated that “Local Government Code § 87.018(d) 

specifies that the proper state official to bring a removal case is the County Attorney” 

(emphasis added). But Judge Peeples’ language seems to be at odds with § 87.018(d), 

which appears to provide only that a county attorney shall represent the state, and is 

silent about any requirement for the County Attorney to bring the removal case: 

(d) The county attorney shall represent the state in a proceeding for the 
removal of an officer except as otherwise provided by Subsection (e) or 
(f). § 87.018(d) (emphasis added). 

13.   Texas Local Gov’t Code also provides that if application for the order is 

made during the term of the court, action may not be taken on the petition until the order 

is granted and entered in the minutes of the court. See id. § 87.016(b). 

14.   Furthermore, § 87.018(d)1 provides that the county attorney “shall” 

represent the state in a proceeding for the removal of an officer and only following a trial 

by jury. 

 
1 Tex. Loc. Gov't Code § 87.018 is titled “Trial” which, through statutory construction, suggests the County Attorney 
lacks standing to join the case representing the State of Texas until she follows issuance of citation and service a certified 



 

5 
 

15.  But Judge Peeples’ emailed instructions state that the County Attorney has 

some discretion, suggesting the County Attorney may “decide” whether or not to join the 

suit, and if the County Attorney does not do so, then the case must be dismissed. But this 

procedure is not described in § 87.108. In fact, the Code appears to state the opposite: that 

the County Attorney’s prosecution of this case is mandatory, not discretionary. The 

conflict between Judge Peeples’ emailed instructions and the language of the Code has 

created confusion and uncertainty for Relator-Plaintiff about what he should do. 

16.   Judge Peeples’ email cited two cases in support of his alternative 

instructions. The first was Garcia v. Laughlin, 285 S.W.2d 191 (Tex. 1955), in which the 

District Attorney of the 79th Judicial District of Texas joined the suit at the time of filing 

and thus was an original party when applying for an order requiring citation and a 

certified copy of the petition to be served. Garcia is different from this case, where the 

County Attorney of Nueces County was not a party to the original petition for removal. 

Therefore, it is unclear how the Court intended for Garcia to apply to this case. 

17.   Judge Peeples’ email also cited In re Wolfe, 341 S.W.3d 932 (Tex. 2011), where 

the issue was whether, absent joinder of a proper state official, individual citizens may 

obtain pre-suit discovery under Rule 202, Tex. R. Civ. P., to investigate grounds for 

removal of a county official.  But here, Relator-Plaintiff has not sought pre-suit discovery. 

So, the application of In re Wolfe to the instant case also remains unclear.   

 
copy of the petition to Defendant.  At that point, the Nueces County Attorney may determine whether to take up the 
case on behalf of the State of Texas.  
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18.  In particular, it is not clear how either In re Wolfe or Garcia create an extra-

constitutional and extra-statutory right for the County Attorney to refuse to prosecute 

this case or to apply for citation instead of Relator-Plaintiff. The net effect of the email is 

that it has left all Parties unsure of their rights and duties and what to do next. 

19.  Next, in In re Hobbs, 2016 WL 3974835 (Tex. App. July 22, 2016), the trial 

judge made an oral ruling, or something the county attorney interpreted as an oral ruling, 

directing the county attorney to make an appearance in the case before citation was issued.  

20.  After the county attorney sought a writ of mandamus given the conflict 

between the judge’s oral ruling and the requirements of Texas Code, the Court of Appeals 

found that the lack of an order in the record precluded appellate review and denied the 

petition for writ. Id. In other words, the Court’s directions to the parties outside the record 

eliminated effective review.  

21.  The Hobbs Court also observed that, prior to issuance of citation, the county 

attorney was not a party to the case, and questioned the court’s ability to issue orders 

directed to a non-party at all. 

22.  Relator-Plaintiff is similarly concerned that the Court’s January 31st email, 

provided to the parties outside the record, would likewise make it difficult or impossible 

for a reviewing court to provide any necessary relief to any of the parties. Therefore, with 

all appropriate deference and respect for the Court, it seems more apposite to Relator-

Plaintiff that orders to the parties be filed in the record. 
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23.  Finally, Judge Peeples’ January 31st email notified the parties of the Court’s 

intent to “schedule an in-person hearing and let everyone make their arguments pro and 

con.”  

24.  It was not clear from Judge Peeples’ email whether or not the Court intends 

this hearing to be of an evidentiary nature that would include evidence and testimony 

from witnesses. Relator-Plaintiff is unsure of what the Court wishes or needs to hear in 

terms of non-evidentiary oral argument at this stage of the case. Alternatively, if the Court 

intended the hearing to be evidentiary, Relator-Plaintiff respectfully requests clarification 

as to deadlines for filing exhibit and witness lists and so forth. 

III.  REQUESTED RELIEF  

25.  In an abundance of caution, pursuant to the plain language of § 87.016(a), 

Relator-Plaintiff is contemporaneously applying to the Court in writing for an order 

requiring citation and a certified copy of the petition to be served on Defendant.  

26.  However, Relator-Plaintiff respectfully requests the Court enter an order in 

the record clarifying whether Relator-Plaintiff should follow the procedures outlined in 

§§ 87.016 and 87.018, or whether the Court is directing the parties to follow the alternative 

procedure described in the Court’s January 31st email. 

WHEREFORE, Relator-Plaintiff respectfully requests the Court clarify the 

procedures to be followed in this case and the requirements for the Court’s hearing, via 

an order filed in the docket.   

/ 

/ 
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Dated this 6th day of February 2023. 

 

       Respectfully submitted,  

/s/ Jonathan K. Hullihan               

Texas Bar No. 24120376  
       18445 State Hwy. 105 W. 

Suite 102, Box 321 
Montgomery, Texas 77356 
Tel.: (936) 320-1200 
jhullihan@smartbizlaw.com  
notice@smartbizlaw.com 

 
Representing Relator-Plaintiff 

 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing document has been 
delivered to Nueces County District Attorney Mark Gonzalez on February 6, 2023, via 
electronic means in accordance with the Texas Rules of Civil Procedure. 

 
/s/ Jonathan K. Hullihan              
Jonathan K. Hullihan 
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EXECUTIVE ASSISTANT 
   NADINE SCHNEIDER

DIRECTOR OF PUBLIC AFFAIRS
  AMY STARNES

The Honorable David Peeples via electronic mail
Senior Judge 

RE: Cause No. 2023-DCV-0244-G; State of Texas, Ex. Rel. Colby Wiltse v. Mark Gonzalez, 
in His Official Capacity as District Attorney of the 105th Judicial District, In the 319th
Judicial District Court, Nueces County, Texas  

Dear Judge Peeples: 

Due to voluntary recusals, the Honorable Missy Medary, Presiding Judge of the Fifth 
Administrative Judicial Region, has referred the above-referenced cause to me for assignment of 
a judge to adjudicate the matter.  

Pursuant to Chapter 74 of the Texas Government Code, I hereby assign you, a senior 
district court judge, to service in the 319th Judicial District Court of Nueces County, Texas, for 
adjudication of the above-referenced matter.  This assignment is effective immediately and will 
continue until all proceedings, including any post-trial motions, have been completed.   

The District Clerk of Nueces County shall ensure that all parties and/or counsel of record 
receive notice of this order of assignment.   

Sincerely,

Nathan L.  Hecht 
Chief Justice

Enclosure 

c: Hon. Missy Medary, Presiding Judge, Fifth AJR  via email
Hon. David Stith, Judge, 319th District Court  via email
Hon. Anne Lorentzen, District Clerk, Nueces County via email
Comptroller’s Office, Judiciary Section via email

Nathththhthhthhhht an L.  Hecht 



From: @gmail.com
To: jenny.dorsey@nuecesco.com; mark.gonzalez@nuecesco.com
Cc: @msn.com; jhullihan@smartbizlaw.com; notice@smartbizlaw.com; @yahoo.com
Subject: State of Texas ex rel Colby Wiltse vs. Mark Gonzalez, No. 2023-DCV-0244-G
Date: Tuesday, January 31, 2023 3:29:55 PM

Ms. Dorsey,

As you may know, I have been assigned to hear the captioned lawsuit to
remove District Attorney Mark Gonzalez. I want to outline the procedures to be
followed.

County Attorney. Local Government Code § 87.018 (d) specifies that the
proper state official to bring a removal case is the County Attorney. So before
such a suit may proceed, the County Attorney must decide to join the suit and
bring it on behalf of the State. If the county attorney does not join and bring
this case, it cannot go forward and must be dismissed. See In re Wolfe, 341
S.W.3d 932 (Tex. 2011); Garcia v. Laughlin, 285 S.W.2d 191, 194 (Tex. 1955).

Issuance of Citation. If the County Attorney does join and bring the case, your
office must then ask me to order citation to be issued pursuant to Local
Government Code § 87.016 (a). Whether to order citation issued is a
discretionary decision for the court. § 87.016 (c). Before taking any action one
way or the other, I would schedule an in-person hearing and let everyone make
their arguments pro and con.

I ask everyone to keep me informed of events. Any correspondence to me
should be by email, with a copy to the others. A quick way to reach me
concerning anything urgent is by text message to my cell phone (

), provided that all parties are copied on the message.

Thank you,

Judge David Peeples
Senior District Judge
San Antonio



Tex. LOCAL GOVERNMENT CODE Sec. 87.016 Citation of Officer 
(Texas Statutes (2023 Edition))

§ 87.016. Citation of Officer

(a) After a petition for removal is filed, the person filing the petition shall
apply to the district judge in writing for an order requiring a citation and a
certified copy of the petition to be served on the officer.

(b) If the application for the order is made during the term of the court,
action may not be taken on the petition until the order is granted and
entered in the minutes of the court. If the application is made to the judge
during the vacation of the court, the judge shall indicate on the petition the
action taken and shall have the action entered in the minutes of the court at
the next term.

(c) If the judge refuses to issue the order for citation, the petition shall be
dismissed at the cost of the person filing the petition. The person may not
take an appeal or writ of error from the judge's decision. If the judge grants
the order for citation, the clerk shall issue the citation with a certified copy of
the petition. The judge shall require the person filing the petition to post
security for costs in the manner provided for other cases.

(d) The citation shall order the officer to appear and answer the petition on a
date, fixed by the judge, after the fifth day after the date the citation is
served. The time is computed as it is in other suits.

History: 

Amended by Acts 1991, 72nd Leg., ch. 563, Sec. 1, eff. 9/1/1991. Acts 1987, 
70th Leg., ch. 149, Sec. 1, eff. 9/1/1987. 
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