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ANSWER TO NOTICE OF CHARGES AND NOTICE OF DUTY TO RESPOND 
 

 
 
I. PRELIMINARY STATEMENT 
 
 Clear View Behavioral Health1 is an acute behavioral psychiatric hospital located in 
Johnstown, Colorado that serves and treats adolescents, adults, and seniors with mental and 
behavioral health problems.  It is one of a handful of hospitals in the State of Colorado that focuses 
exclusively on treating these issues, and is the northernmost psychiatric hospital in the state.  It is 
open for admissions seven days a week and provides free assessments twenty-four hours a day.  It 
provides to the community diagnosis of mental and behavioral health issues, rapid stabilization of 
acute psychiatric episodes, and referrals to less intensive programs for follow-up care and support.  
It has a multidisciplinary team approach and a highly-trained medical and professional staff that is 
committed to helping individuals who are experiencing mental and behavioral health problems. 
 

With that being said, Clear View Behavioral Health is committed to providing safe and 
high-quality care to its patients, and takes allegations concerning its operations and patient safety 
very seriously.  Accordingly, while Clear View is contesting the allegations contained in the Notice 
of Charges, it has and will continue to undertake steps to abide by and comply with the terms of 
its conditional license.  Clear View Behavioral Health believes that it should be allowed to continue 
to provide services to this population in the northern part of the state, and its Answer to the Notice 
of Charges and Notice of Duty to Respond is more fully set forth below.  
 
II. ANSWER TO NOTICE OF CHARGES  
 

Respondents SBH – North Denver, LLC dba Clear View Behavioral Health (“Facility”), 
SBH North Denver, LLC (“Licensee” or collectively with SBH – North Denver, LLC dba Clear 
View Behavioral Health, the “Facility”), Daniel Zarecky (“Administrator”), Sharon Pendlebury 
(“CEO”), James T. Shaheen (“CEO” and “President”), Edward J. Dobbs (“Vice President”), 
William H. Lawson, Jr. (“Secretary”), Mike A. Orians (“Treasurer”), Caroline Kirby Dobbs Floyd 
2012 Trust (“Stockholder”), Caroline Kirby Dobbs 1985 Trust (“Stockholder”), John Hull Dobbs 
Jr. 1985 Trust (“Stockholder”), Jackson Dobbs Allen 2012 Trust (“Stockholder”), Edward Dobbs 
Grantor Trust (“Stockholder”), and Edward J. Dobbs 2009 Trust (“Stockholder”) (“Respondents”) 
hereby respond to Petitioner Colorado Department of Public Health and Environment, Health 
Facilities and Emergency Medical Services Division’s (“Petitioner” or “Division”) Notice of 
Charges and Notice of Duty to Answer as follows: 
 

                                                 
1 Clear View Behavioral Health refers to the Facility—SBH North Denver, LLC d/b/a Clear View Behavioral Health—
and the Licensee—SBH North Denver, LLC.  Although the Division’s Notice of Charges names various individuals 
and entities as respondents in the caption, the alleged violation of the conditional license concerns only the Facility 
and its License.  However, to the extent that the Notice of Charges is intended to apply to other individuals or entities 
named as respondents, and to the extent those specific allegations are not expressly responded to on behalf of these 
individuals or entities, these respondents adopt the Answer, Defenses, and Demand for Hearing as set forth in Section 
II.   
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1. Answering Paragraph 1, Respondents admit that the Facility applied for and 
subsequently received an initial health facility license to engage in business as a psychiatric 
hospital from the Division on November 25, 2015.  The allegations pertaining to the Administrator, 
CEO, and Beth McClenathan (“Director of Nursing”), CEO and President, Vice President, 
Secretary, Treasurer, and Stockholders Caroline Kirby Dobbs Floyd 2012 Trust, Caroline Kirby 
Dobbs 1985 Trust, John Hull Dobbs Jr. 1985 Trust, Jackson Dobbs Allen 2012 Trust, Edward 
Dobbs Grantor Trust, and Edward J. Dobbs 2009 Trust (collectively “Stockholders”) are denied. 

 
2. Respondents admit that they own or operate the Facility, located at 4770 Larimer 

Parkway, Johnstown, Colorado 80534.  Respondents further admit that Licensee/Facility had an 
effective license renewal term of November 25, 2018 to November 24, 2019 and that the Division 
issued Licensee a conditional license to operate the Facility with a term of February 1, 2019 to 
January 24, 2020.   

 
3. Respondents admit that Licensee/Facility received the accreditation described in 

Paragraph 3. 
 
4. Answering Paragraph 4, Respondents admit that Licensee/Facility received 

accreditation from The Joint Commission for a term of December 7, 2019 through December 7, 
2021.  The remaining allegations in Paragraph 4 set forth a conclusion of law to which no response 
is required.  To the extent this paragraph alleges additional facts, Respondents are without 
sufficient knowledge or information to either admit or deny them, and, accordingly, they are 
denied.  

 
5. Answering Paragraph 5, Respondents deny that they violated federal and state 

regulations.  Respondents are without sufficient knowledge or information to either admit or deny 
the other allegations in this paragraph and, accordingly, they are denied.  

6. Paragraph 6 sets forth conclusions of law to which no response is required.  
Respondents further state that the cited statutes and regulations speak for themselves.  To the extent 
that the Division asserts that Respondents violated the cited statutes and regulations, that allegation 
is denied.  

7. Paragraph 7 sets forth conclusions of law to which no response is required.  
Respondents further state that the cited statute speaks for itself.   

8. Paragraph 8 sets forth conclusions of law to which no response is required.  
Respondents further state that the cited statute speaks for itself.  To the extent that the Division 
asserts that there is unsatisfactory evidence of fitness to conduct and maintain a health facility, that 
allegation is denied. 

9. Paragraph 9 sets forth conclusions of law to which no response is required.  
Respondents further state that the cited statutes and regulations speak for themselves.  To the extent 
that the Division asserts that Facility or Respondents are out of compliance with the cited statutes 
and regulations, that allegation is denied.  
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10. Paragraph 10 sets forth conclusions of law to which no response is required.  
Respondents further state that the cited regulations speak for themselves.  To the extent that the 
Division asserts that there is good cause for revocation of Licensee/Facility’s license or that there 
are circumstances allowing it to revoke Licensee/Facility’s license, those allegations are denied.  

11. Answering Paragraph 11, Respondents admit that the Division completed four 
complaint investigations at the Facility on July 27, 2018, and that the Division declared Immediate 
Jeopardy under the Infection Control Condition of Participation on July 17, 2018.  Respondents 
state that the declaration of Immediate Jeopardy was removed by the Division on July 27, 2018.  
Respondents further admit that Licensee/Facility received a conditional license from the Division 
on February 1, 2019.  Respondents further state that the incidents alleged in this paragraph are not 
relevant to whether a material breach of the conditional license issued on February 1, 2019 
occurred and therefore deny the same.  To the extent that the Division asserts that these allegations 
constitute a material breach of the conditional license, those allegations are denied.  The Facility’s 
Plan of Correction to the Division’s CMS 2567 reports for Event IDs OEEC11 and KM4F11 are 
hereby incorporated by reference and merged with this Answer.    

12. Answering Paragraph 12, Respondents admit that the Division declared Immediate 
Jeopardy under the Patient Rights Condition of Participation on July 19, 2018.  That declaration 
of Immediate Jeopardy was removed by the Division.  Respondents are without sufficient 
information and knowledge to either admit or deny the allegation statements concerning what the 
Division may have done or learned and, accordingly, these allegations are denied.  Respondents 
admit Licensee, Facility, President, Vice President, Secretary, Treasurer, and Stockholders 
received a letter dated November 26, 2018, notifying those individuals/entities that the Division 
was considering issuing a conditional license and giving those individuals/entities the opportunity 
to submit written data, views and arguments, along with other relevant information for the Division 
to consider in deciding whether to issue a conditional license.  The other allegations in this 
paragraph are denied.  Respondents further state that the incidents alleged in this paragraph are not 
relevant to whether a material breach of the conditional license issued on February 1, 2019 
occurred and therefore deny the same.  To the extent that the Division asserts that these allegations 
constitute a material breach of the conditional license, those allegations are denied. 

13. Respondents admit the allegations in Paragraph 13. 

14. Answering Paragraph 14, Respondents admit that Licensee received a conditional 
license to operate the Facility on February 1, 2019.  Respondents further admit that the conditional 
license states “[t]he Division has determined that the best interests of the State of Colorado, the 
public, the patients, and the consumers of the Facility will be served by granting Licensee a 
Conditional License to operate Facility,” but is without sufficient information or knowledge to 
either admit or deny the validity of the statement and therefore denies the same.  Respondents 
further deny that the conditional license’s term runs concurrent to Licensee’s existing health 
facility license. 

15. Answering Paragraph 15, Respondents admit that Licensee/Facility did not appeal 
the conditional license and paid the conditional license fee of $676.00 on February 7, 2019.  The 
other allegations in this paragraph set forth a legal conclusion for which no response is required.   
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16. Respondents are without sufficient information or knowledge to either admit or 
deny the allegations in Paragraph 16 and, accordingly, they are denied. 

17. Answering Paragraph 17, Respondents deny that they have been unable to sustain 
compliance with state licensing and/or federal certification requirements, that they have been out 
of compliance for eleven months, and that they have failed to demonstrate evidence that 
compliance is improving.  Respondents admit that the Division declared two determinations of 
Immediate Jeopardy in 2018, but state that both declarations were later removed by the Division.  
Respondents deny that that these allegations are relevant to whether they materially breached the 
conditional license and therefore deny the same. 

18. Respondents deny the allegations in Paragraph 18.   

COUNT 1 
Licensee/Respondents Failed to Follow, Refused to Comply, and/or Materially Breached 

the Conditions and Limitations Imposed by the Division in the Conditional License 
§ 24-4-104, C.R.S. 

§ 25-1.5-103, C.R.S. 
§ 25-3-101, C.R.S. 

6 C.C.R. 1011-1, Chapter 2 
6 C.C.R. 1011-1, Chapter 4 
6 C.C.R. 1011-1, Chapter 18 

 19. Answering Paragraph 19, Respondents restate their responses to Paragraphs 1 
through 18 as if set forth fully herein. 

 20. Respondents deny the allegations in Paragraph 20. 

 21. Answering Paragraph 21, Respondents admit that the conditional license requires 
the Licensee/Facility to comply with various conditions.  Respondents are without sufficient 
knowledge or information to either admit or deny the Division’s reasons for those conditions and 
therefore deny the same.  

21(a). Respondents admit that the conditional license requires Licensee/Facility to 
comply with the conditions outlined in Paragraph 21(a).  Respondents further affirmatively 
state that Licensee/Facility has complied with these conditions.   

21(a)(i).   Respondents admit that the conditional license requires Licensee 
to comply with the conditions outlined in this Paragraph 21(a)(i).  Respondents 
further affirmatively state that Licensee/Facility has complied with these 
conditions.   

21(b). Respondents admit that the conditional license requires Licensee to comply 
with the conditions outlined in Paragraph 21(b).  Respondents further affirmatively 
state that Licensee/Facility has complied with these conditions.   

21(b)(i).   Answering Paragraph 21(b)(i), Respondents deny that the 
conditional license requires the Nurse Educator Consultant to submit trainings to 



6 
 

the Division.  With respect to the remainder of the allegations in this sub-paragraph, 
Respondents admit that the conditional license requires Licensee to comply with 
the other conditions outlined in Paragraph 21(b)(i) and further affirmatively state 
that Licensee has complied with these conditions.   

21(c). Respondents admit that the conditional license requires Licensee’s Director 
of Quality, Director of Nursing, and Nurse Manager to comply with the conditions outlined 
in Paragraph 21(c).  Respondents further affirmatively state that these individuals have 
complied with these conditions.    

21(d). Respondents admit that the conditional license requires Licensee to comply 
with the conditions outlined in Paragraph 21(d).  Respondents further affirmatively state 
that Licensee has complied with these conditions.   

21(e). Respondents admit that the conditional license requires Licensee/Facility to 
comply with the conditions outlined in Paragraph 21(e).  Respondents further affirmatively 
state that Licensee/Facility has complied with these conditions.   

21(f). Respondents admit the allegations in Paragraph 21(f) and further state that 
the conditional license speaks for itself.  To the extent that the Division asserts that 
Licensee/Facility materially breached the conditional license, that allegation is denied.  

21(g). Respondents admit that the conditional license became effective on 
February 1, 2019 and that it required Licensee to retain a pre-approved Quality Assurance 
Consultant and Nurse Educator Consultant within 20 days and 30 days of the conditional 
license effective date, respectively.  Respondents deny the third sentence in this paragraph 
and further state that the Division was contacted on February 19, 2019 regarding finding a 
Quality Assurance Consultant that met the Division’s requirements.    Respondents admit 
the allegations in the fourth and fifth sentences of this paragraph. 

21(h). Respondents admit the allegations in Paragraph 21(h). Respondents further 
state that the Division extended the deadline for Licensee to retain a Quality Assurance 
Consultant to March 2, 2019.  The Division accepted Licensee’s proposed Quality 
Assurance Consultant on February 21, 2019, and Licensee retained that Quality Assurance 
Consultant on February 25, 2019.  That Quality Assurance Consultant began submitting 
reports to the Division on March 14, 2019.  Unfortunately, due to an unforeseen family 
matter, the originally retained Quality Assurance Consultant terminated the contract on 
April 12, 2019.  The Division knew of the termination and the reasons behind it.  
Respondents worked with a recruiting firm to find a replacement, and submitted 
replacement candidates to the Division starting on April 16, 2019.  The Division accepted 
a candidate submitted on May 7, 2019.  To the extent that the Division asserts that 
Licensee/Facility materially breached the conditional license, that allegation is denied. 

 22. Paragraph 22 sets forth conclusions of law to which no response is required.  
Respondents further state that the cited statute speaks for itself.  To the extent that the Division 
asserts that Respondents violated the cited statute, that allegation is denied. 



7 
 

 23. Paragraph 23 sets forth conclusions of law to which no response is required. 
Respondents further state that the cited statutes speak for themselves.  To the extent that the 
Division asserts that Respondents violated the cited statutes, that allegation is denied.  

 24. Paragraph 24 sets forth conclusions of law to which no response is required.  
Respondents further state that the cited statute speaks for itself.  To the extent that the Division 
asserts that Respondents violated the cited statutes, that allegation is denied. 

 25. Respondents admit the allegations in Paragraph 25.  To the extent that the Division 
asserts that Licensee/Facility materially breached the conditional license, that allegation is denied.   

 26. Answering Paragraph 26, Respondents admit that Administrator received a letter 
from CMS dated March 26, 2019, and that the letter speaks for itself.  The Facility’s Plan of 
Correction to the Division’s CMS 2567 report for Event ID LK8611 is hereby incorporated by 
reference and merged with this Answer.  Respondents further state that the CEO of the Facility 
received a letter from CMS on June 24, 2019 in which CMS extended the intent to terminate date 
from June 24, 2019 to July 24, 2019.  Respondents also state that the CEO of the Facility received 
a second letter on July 11, 2019 in which CMS again extended the intent to terminate date to 
October 9, 2019.    

 27. Respondents are without sufficient knowledge or information to either admit or 
deny the allegations in Paragraph 27 and therefore deny the same.  

 28. Respondents admit the allegations in Paragraph 28 and hereby incorporate by 
reference and merge with this Answer the Facility’s Plan of Correction to the CMS 2567 reports 
for Event IDs OEEC14, LK8612, BEXX12, Q47411, and 8RQW11.  To the extent that the 
Division asserts that Licensee/Facility materially breached the conditional license, that allegation 
is denied. 

  28(I). Respondents deny the allegations in Paragraph 28(I). 

28(I)(A). Answering Paragraph 28(I)(A), Respondents admit that the 
Division conducted a revisit survey for previous deficiencies cited on February 1, 
2019.  To the extent that the Division asserts that the results of this survey constitute 
a material breach of the conditional license, Respondents assert that these findings 
are not relevant to whether they materially breached the conditional license and the 
allegation is therefore denied.  To the extent that the Division asserts that these 
allegations constitute a material breach of the conditional license, those allegations 
are denied. 

28(I)(B). Respondents admit the allegations in Paragraph 28(I)(B).  To 
the extent that the Division asserts that Licensee/Facility materially breached the 
conditional license, that allegation is denied. 

28(I)(C). Answering Paragraph 28(I)(C), Respondents admit that the 
Division issued a conditional license to Licensee/Facility on February 1, 2019, and 
that the conditional license requires Licensee/Facility to comply with various 
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conditions.  To the extent that the Division asserts that Licensee/Facility materially 
breached the conditional license, that allegation is denied. 

28(I)(D). Answering Paragraph 28(I)(D), Respondents admit that the 
Division cited the Facility under Governing Board: Care in a Safe Setting in Event 
ID OEEC14.  Respondents deny that Licensee/Facility materially breached the 
conditional license, that Licensee/Facility was not in substantial compliance, and 
that Licensee/Facility/Respondents failed to provide care in a safe setting.  
Respondents assert that Licensee/Facility was in substantial compliance with this 
Condition of Compliance. 

  28(I)(E). Paragraph 28(I)(E) sets forth conclusions of law to which no 
response is required.  Respondents further state that the cited regulation speaks for 
itself.  To the extent that the Division asserts that Respondents violated the cited 
regulation, that allegation is denied. 

28(I)(F). Answering Paragraph 28(I)(F), Respondents deny that 
Licensee/Facility failed to track contraband in its patient care units and are without 
sufficient information or knowledge to either admit or deny the allegation 
statements as to what the Division may have observed or learned and, accordingly, 
these allegations are denied.  Respondents deny that the allegation concerning the 
Environmental Unit Rounds policy fully and accurately reflects the Environmental 
Unit Rounds policy.  To the extent that the Division asserts that the 
Licensee/Facility violated that policy or that these allegations constitute a material 
breach of the conditional license, those allegations are denied.     

28(I)(G). Answering Paragraph 28(I)(G), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have reviewed or learned and, accordingly, 
these allegations are denied.  Respondents deny that the allegation concerning the 
Leadership Patient Safety Checklist fully and accurately reflects the Leadership 
Safety Checklist.  To the extent that the Division asserts that the Licensee/Facility 
violated that checklist or that these allegations constitute a material breach of the 
conditional license, those allegations are denied.     

28(I)(H). Answering Paragraph 28(I)(H), Respondents deny that loose 
pencils are contraband.  Respondents are without sufficient knowledge or 
information to either admit or deny the allegations concerning what the Division 
may have done or learned and what Mental Health Technician (MHT) # 10 may 
have may have told the Division, and, accordingly, these allegations are denied. To 
the extent that the Division asserts that these allegations constitute a material breach 
of the conditional license, those allegations are denied.  

28(I)(I). Answering Paragraph 28(I)(I), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements concerning what the Division may have done or learned and, 
accordingly, these allegations are denied.  To the extent that the Division asserts 
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that these allegations constitute a material breach of the conditional license, those 
allegations are denied. 

28(I)(J). Answering Paragraph 28(I)(J), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and, accordingly, these 
allegations are denied.  To the extent that the Division asserts that these allegations 
constitute a material breach of the conditional license, those allegations are denied. 

28(I)(K). Answering Paragraph 28(I)(K), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and what MHT #10, 
Registered Nurse (RN) #9, and MHT #11 may have told the Division and, 
accordingly, these allegations are denied.  To the extent that the Division asserts 
that these allegations constitute a material breach of the conditional license, those 
allegations are denied. 

28(I)(L). Answering Paragraph 28(I)(L), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and, accordingly, these 
allegations are denied.  To the extent that the Division asserts that these allegations 
constitute a material breach of the conditional license, those allegations are denied.   

28(I)(M). Answering Paragraph 28(I)(M), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and what MHT #16 
may have told the Division and, accordingly, these allegations are denied.  To the 
extent that the Division asserts that these allegations constitute a material breach of 
the conditional license, those allegations are denied. 

28(I)(N). Answering Paragraph 28(I)(N), Respondents are without 
sufficient information and knowledge to either admit or deny what RN #17 may 
have told the Division and, accordingly, these allegations are denied.  To the extent 
that the Division asserts that these allegations constitute a material breach of the 
conditional license, those allegations are denied. 

28(I)(O). Answering Paragraph 28(I)(O), Respondents are without 
sufficient information and knowledge to either admit or deny what the Director #5 
may have told the Division and, accordingly, these allegations are denied.  To the 
extent that the Division asserts that these allegations constitute a material breach of 
the conditional license, those allegations are denied. 

28(I)(P). Answering Paragraph 28(I)(P), Respondents admit that the 
Facility was cited by the Division for failure to provide care in a safe setting in 
CMS 2567 report Event IDs OEEC11, OEEC12, OEEC13, and OEEC14.  
Respondents further state that the aforementioned CMS 2567 report Event IDs 
involved Conditions of Participation that the Facility has substantially complied 
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with and that CMS 2567 report IDs OEEC11, OEEC12, and OEEC13 discuss 
alleged incidents that occurred prior to the effective date of the conditional license 
and are therefore not relevant to this matter. Respondents deny that 
Licensee/Facility failed to achieve compliance for a fourth time in Event ID 
OEEC14.  Respondents admit that the Division cited the Facility for failure to 
provide care in a safe setting in CMS 2567 report IDs LK8612, BEXX12, and 
Q47411 using the same alleged incidents in CMS 2567 report ID OEEC14.  The 
Facility’s Plan of Correction to the Division’s CMS 2567 report for Event IDs 
OEEC11, OEEC12, and OEEC13 are hereby incorporated by reference and merged 
with this Answer.  To the extent that the Division asserts that Licensee/Facility 
materially breached the conditional license, that allegation is denied. 

28(I)(Q). Answering Paragraph 28(I)(Q), Respondents admit the 
Division cited the Facility for the incidents set forth in the first sentence in February 
1, 2019.  Respondents deny the allegations in the second and third sentences.  
Respondents further state that the incidents alleged in this paragraph are not 
relevant to whether a material breach of the conditional license issued on February 
1, 2019 occurred and therefore deny the same.  To the extent that the Division 
asserts that Licensee/Facility materially breached the conditional license, that 
allegation is denied.  

28(I)(R).  Answering Paragraph 28(I)(S), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done, learned, or determined and, 
accordingly, these allegations are denied.  Respondents admit that the Safety Plan 
policy states that “[p]atients may need to be kept safe from themselves and/or from 
doing harm to others” and provides a non-inclusive list of items that patients could 
harm themselves with.  Respondents deny that the policy defines contraband.  
Respondents admit that the Search for Contraband Policy states that “Upon 
admission, AWOL or at any time during hospitalization the patient, his/her 
clothing, belongings or room may be searched.”  Respondents deny that the 
Division’s quote of the Search for Contraband Policy fully and accurately reflects 
that policy.  Respondents admit the allegations concerning the Visitor/Visitation 
Policy.  To the extent that the Division asserts that Licensee/Facility materially 
breached the conditional license or that Respondents violated these policies, those 
allegations are denied. 

28(I)(S). Answering Paragraph 28(I)(S), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and, accordingly, these 
allegations are denied.  Respondents further state that the incidents alleged in this 
paragraph are not relevant to whether a material breach of the conditional license 
issued on February 1, 2019 occurred and therefore deny the same.  To the extent 
that the Division asserts that the Licensee/Facility materially breached the 
conditional license, that allegation is denied. 
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28(I)(T). Answering Paragraph 28(I)(T), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have reviewed or learned and, accordingly, 
these allegations are denied. Respondents admit the allegations contained in the 
second and third sentences of this paragraph.  Respondents further state that the 
incidents alleged in this paragraph are not relevant to whether a material breach of 
the conditional license issued on February 1, 2019 occurred and therefore deny the 
same.  To the extent that the Division asserts that the Licensee/Facility materially 
breached the conditional license, that allegation is denied. 

28(I)(U). Respondents admit the allegations in Paragraph 28(I)(U).  
Respondents further state that the incidents alleged in this paragraph are not 
relevant to whether a material breach of the conditional license issued on February 
1, 2019 occurred and therefore deny the same.  To the extent that the Division 
asserts that Licensee/Facility materially breached the conditional license, that 
allegation is denied.  

28(I)(V).  Answering Paragraph 28(I)(V), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and, accordingly, these 
allegations are denied.  Respondents admit the allegations in the third through 
eighth sentences of this paragraph.  Respondents further state that the incidents 
alleged in this paragraph are not relevant to whether a material breach of the 
conditional license issued on February 1, 2019 occurred and therefore deny the 
same.  To the extent that the Division asserts that the Licensee/Facility materially 
breached the conditional license, that allegation is denied. 

28(I)(W). Answering Paragraph 28(I)(W), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and, accordingly, these 
allegations are denied.  Respondents further state that the incidents alleged in this 
paragraph are not relevant to whether a material breach of the conditional license 
issued on February 1, 2019 occurred and therefore deny the same.  To the extent 
that the Division asserts that the Licensee/Facility materially breached the 
conditional license, that allegation is denied. 

  28(II). Respondents deny the allegations in Paragraph 28(II). 

28(II)(A).   Answering Paragraph 28(II)(A), Respondents deny the 
allegations in the first sentence and admit the allegations in the second sentence as 
to the Facility. Respondents deny the allegations in the second sentence as to the 
other respondents. To the extent that the Division asserts that Licensee/Facility 
materially breached the conditional license, that allegation is denied.  

28(II)(B). Paragraph 28(II)(B) sets forth conclusions of law to which 
no response is required.  Respondents further state that the cited regulation speaks 
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for itself.  To the extent that the Division asserts that Respondents violated the cited 
regulation, that allegation is denied. 

28(II)(C). Respondents admit the allegations in Paragraph 28(II)(C).  
To the extent that the Division asserts that Licensee/Facility materially breached 
the conditional license, that allegation is denied.    

28(II)(D). Answering Paragraph 28(II)(D), Respondents admit that the 
Division issued a conditional license to Licensee/Facility on February 1, 2019, and 
that the conditional license requires Licensee/Facility to comply with various 
conditions.  To the extent that the Division asserts that Licensee/Facility materially 
breached the conditional license, that allegation is denied. 

28(II)(E). Answering Paragraph 28(II)(E), Respondents admit that the 
Division cited the Facility in Event ID OOEC14 for the incidents cited in the second 
clause of the only sentence in this paragraph.  Respondents deny that 
Licensee/Facility/Respondents failed to follow Facility policies and processes for 
admission, that Licensee/Facility materially breached the conditional license, and 
that Licensee/Facility was not in substantial compliance. 

28(II)(F). Respondents admit that the Facility was cited for the 
incidents set forth in Paragraph 28(II)(F). Respondents deny that 
Licensee/Facility/Respondents failed to follow Facility policies and processes for 
admission.  Respondents state that the allegations concerning Event ID OEEC13, 
LK8611, and BEXX11 are not relevant to whether a material breach of the 
conditional license issued on February 1, 2019 occurred and therefore deny the 
same.  To the extent that the Division asserts that Licensee/Facility materially 
breached the conditional license, that allegation is denied. 

28(II)(G). Answering Paragraph 28(II)(H), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and, accordingly, these 
allegations are denied.  Respondents admit that the allegations in this paragraph 
accurately reflect the document entitled “Clinical Guidelines for Inpatient 
Psychiatric Admissions.”  Respondents deny that the document entitled “Clinical 
Guidelines for Inpatient Psychiatric Admissions” is the Facility policy governing 
admission and exclusion criteria.  To the extent that the Division asserts that 
Licensee/Facility materially breached the conditional license or violated its own 
policies, those allegations are denied.   

28(II)(H). Answering Paragraph 28(II)(H), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and, accordingly, these 
allegations are denied.  To the extent that the Division asserts that the 
Licensee/Facility materially breached the conditional license, that allegation is 
denied. 
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28(II)(I). Answering Paragraph 28(II)(I), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and, accordingly, these 
allegations are denied.  Respondents admit that there was no documentation, but 
deny that the patient had uncontrolled diabetes.  Respondents admit that the 
document entitled “Clinical Guidelines for Inpatient Psychiatric Admissions” states 
that patients with uncontrolled diabetes fall within the “black zone,” but deny that 
the document entitled “Clinical Guidelines for Inpatient Psychiatric Admissions” 
is the Facility policy governing admission and exclusion criteria.  To the extent that 
the Division asserts that Licensee/Facility materially breached the conditional 
license or violated its own policies, those allegations are denied.   

28(II)(J). Answering Paragraph 28(II)(J), Respondents are without 
sufficient information and knowledge to either admit or deny what the Division 
may have done or learned and what Director #5 may have told the Division and, 
accordingly, these allegations are denied.  To the extent that the Division asserts 
that the Licensee/Facility materially breached the conditional license, that 
allegation is denied. 

28(II)(K). Answering Paragraph 28(II)(K), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and what Director #5 
may have done or told the Division and, accordingly, these allegations are denied.  
To the extent that the Division asserts that the Licensee/Facility materially breached 
the conditional license, that allegation is denied. 

28(II)(L). Answering Paragraph 28(II)(L), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and, accordingly, these 
allegations are denied. Respondents admit the allegations contained in the last 
sentient of this paragraph.  Respondents further state that the patient was treated in 
the emergency department and responded to that treatment prior to being admitted 
to the Facility.  To the extent that the Division asserts that the Licensee/Facility 
materially breached the conditional license, that allegation is denied. 

28(II)(M). Answering Paragraph 28(II)(M), Respondents are without 
sufficient information and knowledge to either admit or deny what Director #5 may 
have done or told the Division and, accordingly, these allegations are denied.  To 
the extent that the Division asserts that the Licensee/Facility materially breached 
the conditional license, that allegation is denied. 

28(II)(N). Answering Paragraph 28(II)(N), Respondents are without 
sufficient information and knowledge to either admit or deny what Director #5 may 
have done or told the Division and, accordingly, these allegations are denied.  To 
the extent that the Division asserts that the Licensee/Facility materially breached 
the conditional license, that allegation is denied. 
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28(II)(O). Answering Paragraph 28(II)(O), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and what Chief 
Nursing Officer (CNO) #20 may have told the Division and, accordingly, these 
allegations are denied.  To the extent that the Division asserts that the 
Licensee/Facility materially breached the conditional license, that allegation is 
denied. 

28(II)(P). Answering Paragraph 28(II)(P), Respondents are without 
sufficient information and knowledge to either admit or deny the allegations in the 
first sentence of this paragraph. Respondents deny the allegations in the second 
sentence of this paragraph.  Respondents admit the allegations in the third sentence 
of this paragraph.  Respondents further admit the allegations of the fourth sentence 
of this paragraph as to Event IDs OEEC13 and BEXX11, and deny the allegations 
as to Event ID LK8612.  Respondents state that Event IDs OEEC11, OEEC13, and 
BEXX11 are not relevant to whether a material breach of the conditional license 
issued on February 1, 2019 occurred and therefore deny the same.  To the extent 
that the Division asserts that the Licensee/Facility materially breached the 
conditional license, that allegation is denied. 

28(II)(Q). Answering Paragraph 28(II)(Q), Respondents admit that the 
Facility was cited for the incidents set forth in the first sentence of this paragraph. 
Respondents deny the allegations in the second and third sentence of this paragraph. 
Respondents further state that the incidents alleged in this paragraph are not 
relevant to whether a material breach of the conditional license issued on February 
1, 2019 occurred and therefore deny the same.  To the extent that the Division 
asserts that these allegations constitute a material breach of the conditional license, 
those allegations are denied. 

28(II)(R). Answering Paragraph 28(II)(R), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have done or learned and, accordingly, these 
allegations are denied.  Respondents admit the allegations contained in sentences 
two through five of this paragraph.  Respondents further state that the incidents 
alleged in this paragraph are not relevant to whether a material breach of the 
conditional license issued on February 1, 2019 occurred and therefore deny the 
same.  To the extent that the Division asserts that the Licensee/Facility materially 
breached the conditional license, that allegation is denied. 

28(III). Respondents deny the allegations in Paragraph 28(III). 

28(III)(A).   Answering Paragraph 28(III)(A), Respondents deny the 
allegations in the first sentence of this paragraph.  Respondents admit the 
allegations in the second sentence of this paragraph as they apply to the Facility.  
The allegations in the second sentence are denied as to the other respondents.  To 
the extent that the Division asserts that the Licensee/Facility materially breached 
the conditional license, that allegation is denied. 
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28(III)(B). Paragraph 28(III)(B) sets forth conclusions of law to which 
no response is required.  Respondents further state that the cited regulation speaks 
for itself.  To the extent that the Division asserts that Respondents violated the cited 
regulation, that allegation is denied. 

28(III)(C). Respondents admit the allegations in Paragraph 28(III)(C).  
To the extent that the Division asserts that Licensee/Facility materially breached 
the conditional license, that allegation is denied. 

28(III)(D). Answering Paragraph 28(III)(D), Respondents admit that the 
Division issued a conditional license to Licensee/Facility on February 1, 2019, and 
that the conditional license requires Licensee/Facility to comply with various 
conditions.  To the extent that the Division asserts that Licensee/Facility materially 
breached the conditional license, that allegation is denied. 

28(III)(E). Answering Paragraph 28(III)(E), Respondents are without 
sufficient information and knowledge to either admit or deny the allegation 
statements as to what the Division may have determined or found and, accordingly, 
these allegations are denied.  Respondents deny the remaining allegations in this 
paragraph. 

   Patient #10 

28(III)(E)(i). Answering Paragraph 28(III)(E)(i), Respondents are 
without sufficient information and knowledge to either admit or deny the 
allegation statements as to what the Division may have determined or 
learned and, accordingly, these allegations are denied. To the extent that the 
Division asserts that the Licensee/Facility materially breached the 
conditional license, that allegation is denied. 

28(III)(E)(ii). Answering Paragraph 28(III)(E)(ii), Respondents are 
without sufficient information and knowledge to either admit or deny the 
allegation statements as to what the Division may have determined or 
learned and, accordingly, these allegations are denied. To the extent that the 
Division asserts that the Licensee/Facility materially breached these 
policies or the conditional license, that allegation is denied. 

28(III)(E)(iii). Answering Paragraph 28(III)(E)(iii), Respondents 
are without sufficient information and knowledge to either admit or deny 
the allegation statements as to what the Division may have done or learned 
and, accordingly, these allegations are denied.  Respondents admit the 
allegations contained in the second, fourth, and seventh sentences of this 
paragraph.  Respondents further admit that the Facility’s Discharge and 
Continuing Care Planning policy states: “Discharge planning is an 
organized, coordinated process, with multidisciplinary team, patient and 
family input, identifies the patient’s needs after discharge, delineates plans 
to meet these needs and teaches the patient and family how to implement 
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the plans.” To the extent that the Division asserts that the Licensee/Facility 
materially breached the conditional license or violated its own policies, 
those allegations are denied. 

28(III)(E)(iv). Answering Paragraph 28(III)(E)(iv), Respondents 
are without sufficient information and knowledge to either admit or deny 
the allegation statements as to what the Division may have done or learned 
and what Therapist #3 may have told the Division and, accordingly, these 
allegations are denied. To the extent that the Division asserts that the 
Licensee/Facility materially breached the conditional license, that 
allegation is denied. 

28(III)(E)(v). Answering Paragraph 28(III)(E)(v), Respondents are 
without sufficient information and knowledge to either admit or deny the 
allegation statements as to what the Division may have done or learned and 
what Physician #8 may have done or told the Division and, accordingly, 
these allegations are denied. To the extent that the Division asserts that the 
Licensee/Facility materially breached the conditional license, that 
allegation is denied. 

Patient #19 

28(III)(E)(vi).  Answering Paragraph 28(III)(E)(vi), Respondents 
are without sufficient information and knowledge to either admit or deny 
the allegation statements as to what the Division may have done or learned 
and, accordingly, these allegations are denied. Respondents admit the 
allegations in the second sentence of this paragraph.  To the extent that the 
Division asserts that the Licensee/Facility materially breached the 
conditional license, that allegation is denied. 

28(III)(E)(vii).  Answering Paragraph 28(III)(E)(vi), Respondents 
are without sufficient information and knowledge to either admit or deny 
the allegation statements as to what the Division may have done or learned 
and, accordingly, these allegations are denied. Respondents admit the 
allegations in the second sentence of this paragraph. Respondents deny the 
allegations in the fourth sentence of this paragraph.  To the extent that the 
Division asserts that the Licensee/Facility materially breached the 
conditional license, that allegation is denied. 

28(III)(E)(viii). Answering Paragraph 28(III)(E)(viii), Respondents 
are without sufficient information and knowledge to either admit or deny 
the allegation statements as to what the Division may have done or learned 
and, accordingly, these allegations are denied. Respondents admit the 
allegations in the fourth sentence and the first half of the fifth sentence in 
this paragraph.  Respondents deny the second half of the fifth sentence in 
this paragraph. To the extent that the Division asserts that the 



17 
 

Licensee/Facility materially breached the conditional license, that 
allegation is denied. 

28(III)(E)(ix). Answering Paragraph 28(III)(E)(ix), Respondents are 
without sufficient information and knowledge to either admit or deny the 
allegation statements as to what the Division may have done or learned and 
what Case Manager (CM) #1 may have told the Division and, accordingly, 
these allegations are denied.  To the extent that the Division asserts that the 
Licensee/Facility materially breached the conditional license, that 
allegation is denied. 

28(III)(E)(x). Answering Paragraph 28(III)(E)(x), Respondents are 
without sufficient information and knowledge to either admit or deny the 
allegation statements as to what the Division may have done or learned and 
what Director #12 may have told the Division and, accordingly, these 
allegations are denied.  To the extent that the Division asserts that the 
Licensee/Facility materially breached the conditional license, that 
allegation is denied. 

28(III)(E)(xi). Answering Paragraph 28(III)(E)(xi), Respondents are 
without sufficient information and knowledge to either admit or deny the 
allegation statements as to what the Division may have done or learned and 
what RN #7 may have told the Division and, accordingly, these allegations 
are denied.  To the extent that the Division asserts that the Licensee/Facility 
materially breached the conditional license, that allegation is denied. 

28(III)(E)(xii). Answering Paragraph 28(III)(E)(ix), Respondents 
are without sufficient information and knowledge to either admit or deny 
the allegation statements as to what the Division may have done or learned 
and what Therapist #2 may have told the Division and, accordingly, these 
allegations are denied.  To the extent that the Division asserts that the 
Licensee/Facility materially breached the conditional license, that 
allegation is denied. 

Patient #20 

28(III)(E)(xiii). Answering Paragraph 28(III)(E)(xiii), Respondents 
are without sufficient information and knowledge to either admit or deny 
the allegation statements as to what the Division may have done or learned 
and, accordingly, these allegations are denied.  Respondents admit the 
allegations in the fourth and sixth sentences of this paragraph.  To the extent 
that the Division asserts that the Licensee/Facility materially breached the 
conditional license, that allegation is denied. 

28(III)(E)(xiv). Answering Paragraph 28(III)(E)(xiv), Respondents 
are without sufficient information and knowledge to either admit or deny 
the allegation statements as to what the Division may have done or learned 
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and, accordingly, these allegations are denied.  Respondents admit the 
allegations in the second sentence and the existence of the documentation 
in the third sentence of this paragraph.  Respondents further state that the 
outpatient facility contracts with the motel to provide shelter to homeless 
individuals.  To the extent that the Division asserts that the Licensee/Facility 
materially breached the conditional license, that allegation is denied. 

28(III)(E)(xv). Answering Paragraph 28(III)(E)(xv), Respondents 
are without sufficient information and knowledge to either admit or deny 
the allegation statements as to what the Division may have done or learned 
and what CM #1 may have told the Division and, accordingly, these 
allegations are denied.  To the extent that the Division asserts that the 
Licensee/Facility materially breached the conditional license, that 
allegation is denied. 

28(III)(E)(xvi). Answering Paragraph 28(III)(E)(ix), Respondents 
are without sufficient information and knowledge to either admit or deny 
the allegation statements as to what the Division may have done or learned 
and what Therapist #2 may have told the Division and, accordingly, these 
allegations are denied.  To the extent that the Division asserts that the 
Licensee/Facility materially breached the conditional license, that 
allegation is denied. 

28(III)(F). Respondents are without sufficient information and 
knowledge to either admit or deny the allegations in Paragraph 28(III)(F) and, 
accordingly, they are denied.  To the extent that the Division asserts that the 
Licensee/Facility materially breached the conditional license, that allegation is 
denied.  

28(III)(G). Answering Paragraph 28(III)(G), Respondents admit that the 
Division cited the Facility for the incidents alleged in the first sentence of this 
paragraph in Event ID BEXX12 and Q47411. Respondents deny that the Division 
cited the Facility for the incidents alleged in this sentence in Event ID 8RQW11.  
Respondents admit the allegations in the second sentence.  Respondents further 
state that the incidents alleged in this sentence are not relevant to whether a material 
breach of the conditional license issued on February 1, 2019 occurred and therefore 
deny the same.  To the extent that the Division asserts that the Licensee/Facility 
materially breached the conditional license, that allegation is denied.  

28(III)(H). Answering Paragraph 28(III)(H), Respondents admit that the 
Division cited the Facility for the incidents outlined in this paragraph.  Respondents 
further state that the incidents alleged in this paragraph are not relevant to whether 
a material breach of the conditional license issued on February 1, 2019 occurred 
and therefore deny the same.  To the extent that the Division asserts that the 
Licensee/Facility materially breached the conditional license, that allegation is 
denied.  
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29. Respondents are without sufficient knowledge or information to either admit or 
deny the allegations in Paragraph 29 and, accordingly, they are denied.  To the extent that the 
Division asserts that Respondents are not fit to provide psychiatric hospital services, that allegation 
is denied. 

30. Paragraph 30 sets forth conclusions of law to which no response is required.  
Respondents further state that the cited regulation speaks for itself.  To the extent that the Division 
asserts that Respondents failed to comply with applicable statutes and regulations, that allegation 
is denied. 

31. Paragraph 31 sets forth conclusions of law to which no response is required.  
Respondents further state that the cited regulation speaks for itself.  To the extent that the Division 
asserts that there is good cause to revoke Licensee/Facility’s license or conditional license and that 
Respondents failed to comply with statutory and regulatory requirements, those allegations are 
denied.  

DEFENSES 

First Defense  
Failure to State a Claim 

 
 The Notice of Charges, in whole or in part, fail to state any claim for which the requested 
relief can be granted, and fails to state facts sufficient to entitle the Division to the relief sought. 

Second Defense  
Waiver/Estoppel 

 
 The Notice of Charges is barred, in whole or in part, by the doctrines of waiver or estoppel 
based on, among other things, the Division’s communications with Licensee, Facility, and/or 
Respondents. 

Third Defense  
Failure to Afford Facility/Licensee/Respondents the Opportunity to Submit Written Data, 

Views, and Arguments  

 The Division is not entitled to the relief it seeks, in whole or in part, because it failed to 
first afford Facility/Licensee with its statutory right of the opportunity to submit written data, 
views, and arguments with respect to the facts and conduct alleged in the Notice of Charges as 
those allegations pertain to the Conditional License.  

Fourth Defense 
Failure to Provide Opportunity to Cure 

The Division is not entitled to the relief it seeks, in whole or in part, because it failed to 
first afford Facility/Licensee with its statutory right of the opportunity to comply with all lawful 
requirements of the Conditional License. 
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Fifth Defense 
No Material Breach 

The Division is not entitled to the relief it seeks, in whole or in part, because 
Facility/Licensee did not materially breach the pertinent provisions of the conditional license. 

Sixth Defense 
Satisfactory Evidence of Fitness to Conduct and Maintain a Health Facility 

The Division is not entitled to the relief it seeks, in whole or in part, because there is 
satisfactory evidence of Facility/Licensee’s fitness to conduct and maintain a health facility.  

Seventh Defense 
Reasonable Compliance with Conditional License 

The Division is not entitled to the relief it seeks, in whole or in part, because 
Facility/Licensee has reasonably complied with all lawful requirements of the conditional license.   

Sixth Defense 
No Good Cause 

The Division is not entitled to the relief it seeks, in whole or in part, because it lacks good 
cause to revoke Facility/Licensee’s license.   

Seventh Defense 
Substantial Compliance 

The Facility has substantially complied with all conditions of participation.    

FURTHER DEFENSES 

Respondents hereby reserve the right to assert such other and further defenses to the Notice 
of Charges as further investigation and discovery may warrant.  At such time, Respondents will 
amend their Answer to allege each additional defense. 

DEMAND FOR HEARING 

 Respondents demand a hearing pursuant to Colo. Rev. Stat. §§ 24-4-104(6) and 24-4-105 
and in accordance with the Rules of Procedure of the Office of Administrative Courts, that a case 
management conference be held to determine the relevant procedural deadlines in this matter along 
with setting an evidentiary hearing. 

RELIEF REQUESTED 

WHEREFORE, Respondents request that this matter be heard and determined by a duly 
appointed Administrative Law Judge of the Office of Administrative Courts, State Department of 
Personnel and Administration and enter findings of fact and conclusions of law as follows: 
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1. For an Agency Decision holding that the Division is not entitled to revoke the 
license of the Respondents; and  

2. For a further determination that any additional relief sought in the Notice of 
Charges against Respondents be denied; and 

3. For such other and further relief as the Administrative Law Judge deems proper. 

 

Respectfully submitted this 24th day of July, 2019. 
 

GREENBERG TRAURIG, LLP 
 
/s/ Fred Miles 
 
Fred Miles, #3902 
Ronald J. Tomassi, Jr., #50802 
Jennifer M. Little, #50137 
1200 17th Street, Suite 2400 
Denver, CO 80202 
Telephone: 303-685-7486 
Facsimile: 720-904-6186 
E-Mail:  milesf@gtlaw.com 
    tomassir@gtlaw.com 
               jennifer.little@gtlaw.com 
 
Attorneys for Respondents 



CERTIFICATE OF SERVICE 
 
The undersigned hereby certifies that on this 24th day of July 2019, service of a true and correct 
copy of this ANSWER TO NOTICE OF CHARGES AND NOTICE OF DUTY TO 
RESPOND was filed in-person and by email with: 
 
Michael Lastoczy  
Records Manager  
Department of Public Health and Environment 
Health Facilities and Emergency Medical Services Division 
4300 Cherry Creek Drive South 
Denver, Colorado 80246.   
michael.lastoczy@state.co.us  
 
The undersigned also hereby certifies that on this 24th day of July 2019, service of a true and 
correct copy of this ANSWER TO NOTICE OF CHARGES AND NOTICE OF DUTY TO 
RESPOND was mailed to: 
 
Joan E. Smith* 
Assistant Attorney General 
Health Care Unit 
State Services Section 
1300 Broadway, 6th Floor 
Denver, Colorado 80203 
Ph: (720) 508-6148 
*Counsel of Record 

s/ Robin Agnew   
Robin Agnew 

 
 

 


