
Text of January 25, 2019 Tentative Ruling 
 
Defendant Adam Shacknai’s motions for judgment notwithstanding the verdict (“JNOV”) and 
new trial are denied. 
 
Preliminary Matters 
 
Plaintiff Pari Zahau’s hearsay objections to the declarations of Anna Sumner, David Walker and 
Seth Weisburst (paragraph 2 and exhibits 20-28) are sustained.  
 
Defendant’s request for judicial notice of Exhibits 1-9 is denied.  Even if the Court may take 
judicial notice of the existence of statements by law enforcement agencies, “[t]aking judicial 
notice of a document is not the same as accepting the truth of its contents or accepting a 
particular interpretation of its meaning.”  Herrera v. Deutsche Bank Nat. Trust Co. (2011 196 
Cal.App.4th 1366, 1375.  In other words, while the Court could take notice of the fact of a new 
investigation by the Sheriff and that a press conference about it, the statements made and 
conclusions reached would be hearsay and not judicially noticeable.   
 
Background 
 
This was an action for wrongful death, battery and conversion arising out of the July 13, 2011 
death of Rebecca Zahau at her boyfriend’s (Jonah Shacknai) residence.   
 
[FN 1 - As a number of persons involved in the case share a surname, from this point forward the 
Court will use first names for clarity; no disrespect is intended.] 
 
The defendant, Jonah’s brother Adam, was staying in a guest house at the residence at the time 
Rebecca died.  The case was tried to a jury, which found that Adam was liable for wrongful 
death and battery.  ROA 1157 [Judgment].   
 
[FN 2 - The Court previously granted Adam’s motion for non-suit on the conversion claim.] 
 
In his motions, Adam argues that the task for the jurors was not to decide whether or not 
Rebecca killed herself but only to determine whether Adam caused Rebecca’s death or battered 
her.  In this regard, Adam is correct.  On the other hand, Adam argued throughout the trial (and 
in his motions) that the Sheriff came to a correct conclusion when he determined that Rebecca 
killed herself.  Indeed, Adam declined plaintiff’s request that the jurors be polled as to whether 
or not Rebecca’s death was a suicide.  As this question was not an element of either of the causes 
of action, and Adam objected, it was not asked.  However, the Court feels remiss if it does not 
state that the Sheriff’s investigation leaves almost as many questions unanswered as it answered.   
 
[FN 3 - For example, when a cryptic message written in third person is painted on a door near 
where a young woman is hanged (nude, bound and gagged) common sense (and every mystery 
novel) teaches that the message has a meaning.  The Sheriff’s investigation apparently could not 
determine the meaning of the message and, thus, gave it no weight.  However, the evidence 
showed that Rebecca wrote extensively about herself, in the first person.  She was a painter, who 



was comfortable painting letters as well as figures.  Tr. Exs. 861-864.  Given these facts alone, 
common sense says Rebecca did not paint the amateurishly painted message on the door.  And if 
she did not, someone else did.  Determining who wrote the message would certainly be 
circumstantial evidence pointing to who killed Rebecca Zahau.  This was only one of numerous 
pieces of circumstantial evidence that puts the Sheriff’s conclusion into question.  As a result, it 
is not unreasonable to still ask, “who killed Rebecca Zahau?”] 
 

A. Motion for JNOV 
 
A motion for JNOV must be granted “whenever a motion for a directed verdict for the aggrieved 
party should have been granted had a previous motion been made.” Code Civ. Proc. 
629.  Granting a JNOV is only proper when “there is no evidence of sufficient substantiality to 
support the verdict…In making this determination the court does not consider credibility of 
witnesses, but gives the evidence of the party against whom the motion is directed all its legal 
value, indulges in every legitimate inference from such evidence in favor of that party, and 
disregards conflicting evidence.”  Lysick v. Walcom (1968) 259 Cal.App.2d 136, 145 (affirming 
order denying JNOV motion). 
 

1. Evidence Linking Adam to Rebecca’s Death 
 
It is accurate that the evidence linking Adam to Rebecca’s death was not considerable and 
entirely circumstantial.  The question, though, is not whether the jury could have reached a 
different verdict.  Instead, the relevant inquiry is whether there was enough evidence to support 
the jury’s conclusion.  
 
Here, it was undisputed that Adam was staying at the guesthouse on the property the night of the 
incident.  The doors to the main house were unlocked.  There was no evidence that anyone else 
was present at the property during the relevant time frame.  There was testimony that the knots 
used to bind Rebecca would be familiar to someone, such as Adam, with nautical 
experience.  Greer Decl., Ex. H, RT 1249.  The message on the door had characteristics similar 
to Adam’s handwriting but not Rebecca’s and was written at a height that would be more likely 
painted by someone of Adam’s height than Rebecca’s.  Weisburst Decl., Ex. 4 RT 845; Greer 
Decl. Ex. C RT 1546-47.  There was women’s underwear found in a trash can in the guest house 
where Adam was staying and a black latex glove in a crawl space in the stairway leading to the 
basement.  Weisburst Decl., Ex. 15, Tr. Ex. 855, p. 9, Items 20, 21.  Adam made an unsolicited 
statement about masturbating close in time to Rebecca’s death.  There was DNA found on the 
knots used to bind Rebecca but not on other portions of the rope.  Weisburst Decl. Ex. 6 RT 
1301-19.  Common sense (used by everyone who ties their shoe) teaches that you don’t hold a 
knot to tie a knot; you pull on a knot when you attempt to untie it.  Finally there were indications 
that items at the scene were wiped clean.  Greer Decl., Ex. D, RT 588.  This evidence is no 
different than “the white trail jet planes often leave,” (CACI 202) and is sufficient circumstantial 
evidence to support the verdict. 
 
Adam notes that plaintiff’s DNA expert, Suzanne Ryan, testified that Adam’s DNA was not 
found at the scene.  Weisburst Decl., Ex. 6, RT 1284-85.  For example, only Rebecca’s DNA 
was found where the rope was affixed to the bed, her ankles, wrists, and neck.  Id. at 1302-03, 



1308-09, 1314, 1316-17.  Adam also argues that Latent Print Examiner Linda Wright excluded 
Adam as the possible source of all usable prints collected at the scene.  Weisburst Decl. Ex. 13, 
RT 2329.  However, Ryan testified that the lack of Adam’s DNA could be attributed to the 
proper area not being tested, degradation from being exposed to the outdoors, and because some 
people simply do not leave much DNA behind.  Id. at 1282-83.  Ryan also testified that there 
was no DNA on certain items where one would expect to find it, such as the knife found outside, 
several bedroom doorknobs, the door on which someone wrote the message, and a tube of black 
paint.  Greer Decl., Ex. E, RT 1072.  According to Ryan, the absence of DNA is consistent with 
items being wiped clean.  Id. at 1276.  Plaintiff’s forensic expert Lisa DiMeo similarly testified 
that the lack of prints on the paint tube and door knobs means the items were wiped clean.  Id. at 
Ex. D, RT 588.  Thus, the lack of Adam’s DNA and fingerprints does not necessarily mean he 
was not at the scene. 
 
Adam cites to plaintiff’s forensic examination expert Michael Wakshull’s testimony that he 
could not say that Adam “probably” painted the words on door.  Weisburst Decl., Ex. R, RT 
702.  However, Wakshull also said that the writing has similar attributes to Adam’s writing and, 
as between Rebeca and Adam, it is more likely that Adam wrote the message.  Id. at 
845.  Additionally, James Kent testified that the message was painted at a height more consistent 
with Adam than Rebecca.  Greer Decl., Ex. C, RT 1546-47.  Finally, there was evidence that 
Rebecca was a skilled painter (Tr. Exs. 861-864). But no evidence that Adam had any particular 
skill with a paintbrush. 
 
Adam argues that the testimony of plaintiff’s forensic knot expert, Lindsey Philpott, does not tie 
Adam to Rebecca’s death.  Philpott testified that Rebecca was bound with overhand knots and 
clove hitches, clove hitches are made with two half-hitches.  Overhand knots are so simple they 
have been tied by gorillas and birds, and half-hitches are simpler than overhand 
knots.  Weisburst Decl. Ex. 5, RT 1214-1216, 1219, 1223.  However, Philpott also testified that 
the bindings demonstrated “a high level of sophistication and expertise in nautical knot tying,” 
which Adam would have as a tugboat captain.  Greer Decl., Ex. H, RT 1249. 
 
To be clear, there was not a lot of evidence supporting the verdict and it was all 
circumstantial.  But, indulging in every legitimate inference, as the Court must do, it must 
conclude that the evidence was sufficient. 
 

2. Standing 
 
The wrongful death claim was brought by Rebecca’s mother, Pari Zahau.  Adam argues that Pari 
does not have standing to assert the wrongful death claim.  Pari had standing if Rebecca had no 
surviving children or if Pari was dependent on Rebecca.  Code Civ. Proc. 377.60 subds. (a) and 
(b).  “[I]f a parent receives financial support from their child which aids them in obtaining the 
things, such as shelter, clothing, food and medical treatment, which one cannot and should not do 
without, the parent is dependent upon their child.”  Perry v. Medina (1987) 192 Cal.App.3d 603, 
610 abrogated on another point by Saldana v. Globe-Weis Systems Co. (1991) 233 Cal.App.3d 
1505.  Pari testified that her children were taught that adult children should take care of their 
elders.  Greer Decl. Ex. L, RT 489-90.  Rebecca and her siblings gave their parents 
money.  Weisburst Decl. Ex. 2, RT 390.  Rebecca would send her parents about $400 per month, 



but more if their bills were high.  Id. at 391.  Pari did not start working until after Rebecca’s 
death.  Greer Decl., Ex. L at 500.  These facts were sufficient to support that Pari was dependent 
on Rebecca for financial support.   
 
Pari brought the battery claim as a survival action on behalf of Rebecca.  Adam argues that Pari 
had no standing to pursue a survival claim because she was not Rebecca’s successor in 
interest.  See Code Civ. Proc. 377.30.  A successor in interest includes a beneficiary of the 
decedent’s estate.  Code Civ. Proc. 377.11.  The Court previously noted that Pari submitted a 
declaration in federal court attesting to her status as the successor in interest for Rebecca 
pursuant to section 377.11.  ROA 864 [Ruling on Motion for Summary Judgment].  Additionally, 
there was no evidence that Rebecca had any children who would inherit from her.  These facts 
were sufficient to establish Pari’s standing on the battery claim. 
 

3. Statute of Limitations. 
 
Adam argues that the wrongful death and battery claims were barred by the two-year statute of 
limitations.  Code Civ. Proc. 335.1.  This action was filed November 13, 2013 and Rebecca was 
allegedly killed on July 13, 2011.  The Court previously concluded that the claims were 
equitably tolled by the complaint plaintiffs filed in federal court.  ROA 163 [Ruling on JOP and 
Demurrer).  The Court concluded that plaintiffs had not engaged in the type of conduct – such as 
judge shopping or refiling a case to get a more convenient trial date – that other courts have 
found to be in bad faith.  Adam says the testimony of Rebecca’s sister, Mary Zahau-Loehner, 
shows bad faith because Mary testified they didn’t have any evidence when they alleged Adan, 
Nina or Dina murdered Rebecca.  Weisburst Decl. Ex. 2, RT 429.  Mary later concluded that the 
allegations were false.  Id. at 449.  A plaintiff’s misanalysis of the facts is not the type of conduct 
that amounts to bad faith.  Mojica v. 4311 Wilshire, LLC (2005) 131 Cal.App.4th 1069, 
1074.  That is particularly true here where the case is built on circumstantial evidence.  Adam 
has not established that the claims were barred by the statute of limitations.   
 
For the foregoing reasons, the motion for JNOV is denied. 
 

B. Motion for New Trial 
 
A new trial may be granted for any of the seven grounds set forth in Code of Civil Procedure 
section 657.  A new trial may only be granted if there is a miscarriage of justice.  Calif. Const. 
Art VI section 13. 
 

1. Newly Discovered Evidence 
 
Of all the bases for the requested new trial, this is the most troubling to the Court.  A motion for 
new trial may be granted based on newly discovered evidence, material for the moving party, 
“which he could not, with reasonable diligence, have discovered and produced at trial.”  Code 
Civ. Proc. 657(4).  However, such a motion must be supported by affidavit or the court 
minutes.  Code Civ. Proc. 658.  Here, after the jury verdict, the San Diego Sheriff’s Department, 
Coronado Police Department and San Diego Medical Examiner conducted a joint review.  There 
were some new findings related to evidence considered by the jurors.  Given the small amount of 



evidence supporting the jurors’ verdict, if there were new evidence as to only one piece, a new 
trial would likely be granted.  However, Adam has not properly brought any such evidence 
before the Court.   
 
Where a party seeks a new trial on the grounds of newly discovered evidence, “[t]he essential 
elements which must be established are (1) that the evidence is newly discovered; (2) that 
reasonable diligence has been exercised in its discovery and production; and (3) that the evidence 
is material to the movant’s case.”  Hill v. San Jose Family Housing Partners, LLC (2011) 198 
Cal.App.4th 764, 778-79.  “[I]t is not sufficient for the moving party to state in his affidavit what, 
as he has learned, certain persons know about the matter, and how, as he believes, they will 
testify.  He must produce the affidavits of the newly discovered witnesses as to what they know, 
and as to what they will testify.”  Arnold v. Skaggs (1868) 35 Cal. 684, 687-88; see also 
Fernandez v. Security-First Nat. Bank (1962) 206 Cal.App.2d 676, 678 (polygraph examination 
evidence is inadmissible and would not be grounds for a new trial).   
 
Here, upon subsequent investigation, the investigators apparently concluded that the underwear 
found in the guesthouse were placed there by Jonah’s daughter.  RJN, Ex. 9, p. 3.  The Court 
cannot take judicial notice of the truth of this statement and declines to do so.  Adam failed to 
submit any declaration(s) from the investigators stating how they would testify.  Accordingly, 
the Court is unable to grant a new trial on this ground. 
 

2. Jury Misconduct 
 
Adam argues that the jury improperly considered evidence that was not before the 
Court.  According to Adam, the jurors focused on a pair of women’s underwear that was found 
in the bedroom of the guesthouse even though the underwear was not discussed at trial.  Adam 
also says the jury gave little attention to the exhibit books. 
 
Contrary to Adam’s arguments, however, it appears the jurors did exactly what they were 
supposed to do: they considered all of the evidence received at trial, including both testimony 
and the exhibits received into evidence.  That is what the jurors were instructed to do.  See CACI 
5002. 
 
More importantly, there is no evidence that any juror did anything improper.  A verdict may not 
be impeached by hearsay affidavits.  People v. Williams (1988) 45 Cal.3d 1268, 1318 (abrogated 
on another issue by People v. Diaz (2015) 60 Cal.4th 1176, 1190).  No juror declarations were 
submitted.  Instead, Adam relies on declarations by private investigators (Walker and Sumner) 
who purport to relate their conversations with several jurors.  The Court sustained plaintiff’s 
objections to these declarations.  Furthermore, the underwear was one of the items of evidence 
collected at the scene and this fact was properly before the jury, as it was contained in a Scene 
Report which was admitted into evidence.  Weisburst Decl., Ex. 15 [Tr. Ex. 855], p. 9, Item 20.   
 
During deliberations, a juror inquired whether there is “any more information/evidence” 
regarding the underwear and other items that were collected.  Adam argues that the Court erred 
when it responded, “The jurors have been provided with all the exhibits received into evidence” 
because this caused the jurors to consider evidence that was not before the Court.  No admissible 



evidence was provided to show what the jurors did.  Again, more importantly, the Court’s 
response was proper, since no other evidence was offered at trial regarding the 
underwear.  Finally, any objection related to this response was waived, as the parties agreed to 
it.  ROA 1106. 
 
Adam also argues one juror improperly interjected outside information.  As the Court sustained 
the objections to Walker’s declaration, there is no support for this claim.  Further, juror’s views 
of the evidence are “necessarily informed by their life experiences, including their education and 
professional work.”  In re Malone (1996) 12 Cal.4th 935, 963.  That is all the juror is alleged to 
have done.   
 
A new trial is not warranted due to alleged misconduct of the jury. 
 

3. Fourth Amended Complaint 
 
Adam argues the Court erred in granting plaintiff’s motion to file a 4th amended complaint 
(“4AC”) shortly before opening statements, which allowed plaintiff to introduce different facts at 
trial.  For example, plaintiff previously alleged the initial confrontation occurred in the court yard 
but at trial plaintiff claimed the confrontation occurred inside the main house. 
 
A motion to amend may be made “at any time before or after commencement of trial, in the 
furtherance of justice.”  Code Civ. Proc. 576.  In granting the emotion to amend, the Court said 
the 4AC appeared to contain deletions but no factual allegations.  Weisburst Decl. Ex. 3, RT 
397-98.  When pressed to identify any new allegations, Adam’s counsel conceded there were 
none.  Id. 
 
Adam argues, as he did at trial, that the amendment foreshadowed a change in plaintiff’s theory 
of the case.  The Court said it would rule on objections to evidence as it was 
introduced.  Weisburst Decl., Ex. 2 RT 291.  The Court similarly denied Adam’s in limine 
motion to preclude plaintiff from making new allegations “without prejudice to making 
objections at trial.” Id. at Ex. 3 RT 484.  Although Adam contends that plaintiff was improperly 
allowed to introduce new facts at trial, he does not cite to any specific evidentiary rulings.  Adam 
has not demonstrated prejudicial error from allowing the amendment. 
 

4. Cross-Examination of Marsha Alison 
 
Alison was a neighbor who apparently testified in deposition that she heard a woman screaming 
“Help me, help me” the night before Rebecca was found dead.  Weisburst Decl., EX. 3, RT 314, 
317.  Adam brought a motion in limine (22) to exclude her testimony as speculative.  The Court 
denied the motion in part as to the purported location of the scream with the understanding that 
Alison could be cross-examined at trial and impeached with her deposition.  Id. at Ex. 2, 105-
06.  However, during trial the Court ruled that Alison was unavailable and allowed plaintiff to 
use Alison’s videotaped deposition.  Id. at Ex. 7, RT 1721.  Adam argues that the ruling 
constitutes an irregularity in the proceedings and legal error.  Code Civ. Proc. 657(1) and (7).   
 



A court may allow a deposition to be used at trial if it finds that the deponent is “unable to attend 
or testify because of existing physical or mental illness or infirmity.”  Code Civ. Proc. 
2025.629(c)(2)(C).  On March 14, 2018, the Court spoke with Alison by telephone with counsel 
present.  Weisburst Decl., Ex. 7, RT 1716.  Alison said she was not able to appear in court 
because she has fibromyalgia, her body was shaking and she was “nothing but a nervous wreck.” 
Id at 1720.  Adam argues that Alison was not unavailable as evidenced by a declaration from a 
private investigator who saw Alison walking around and driving.  Weisburst Decl. Ex. 29 
[Valenzuela Decl.].  Valenzuela’s declaration is not new; it was before the Court when it ruled 
that Alison was unavailable.  Id. at Ex. 7, p. 1716.  Valenzuela saw Alison on March 11.  That 
Alison was able to walk around and drive on March 11 does not mean she was well enough to 
attend trial three days later.  Additionally, Adam has not shown prejudice, since he was able to 
fully examine Alison during the deposition.  Thus, Adam has not demonstrated that the Court 
erred in allowing Alison’s deposition to be played at trial. 
 

5. Motions In Limine 
 
Adam argues the Court erred in denying his motions in limine to exclude expert witness 
testimony (Nos. 1-6) and other in limine motions (Nos. 8, 10, 13-14, and 16-18).  Adam has not 
presented anything new to cause the Court to conclude that the motions should have been 
granted. 
 

6. Adam’s Railing Demonstration 
 
Adam argues the Court erred in preventing him from having someone of the same height as 
Rebecca to demonstrate that she could go over the balcony with her hands behind her back and 
feet bound.  Weisburst Decl., Ex. 6, RT 1584. 
 
The Court refused to permit the demonstration because it was speculative and did not pass 
scientific muster.  Id.  For experimental evidence to be admissible, the experiment must be (1) 
relevant, (2) conducted under substantially similar conditions as those of the actual event, and (3) 
not consume undue time, confuse the issues or mislead the jury.  People v. Bonin (1989) 47 
Cal.3d 808, 847 (finding the trial court erred in allowing experimental evidence where proponent 
failed to provide adequate foundation for it).   
 
Here, the proposed demonstration was intended to rebut the testimony of plaintiff’s expert James 
Kent, that it would have been difficult for Rebecca to get over the balcony with the way her 
hands and feet were bound, given her height and the height of the rail and without sustaining 
certain injuries.  Weisburst Decl., Ex. 6, RT 1583.  Adam did not provide sufficient foundation 
for the proposed demonstration.  Beyond the height of the rail, Adam would have had to show 
that the demonstration used the same tightness on the bindings, the model would have to have 
been gagged with a rope around her neck, and her ankles bound together, with one foot 
overlapping the other and so tightly it left a bruise.  Finally, the approach would have to leave 
only a toe print right before the railing.  Adam provided none of that.  Thus, there was no error in 
disallowing the demonstration. 
 

7. Plaintiff’s Mannequin 



 
Adam argues the Court erred by denying his motion in limine #9 and allowing plaintiff to use a 
life-size mannequin.  “Mannequins may be used as illustrative evidence to assist the jury in 
understanding the testimony of witnesses or to clarify the circumstances of a crime.”  People v. 
Cummings (1993) 4 Cal.4th 1233, 1291, abrogated on another issue by People v. Merritt (2017) 2 
Cal.5th 819.  The Court allowed plaintiff’s forensic knot expert (Philpott) to use the mannequin to 
show whether Rebecca could tighten the knots and bindings.  Weisburst Decl., Ex. 5 RT 
1183.  Philpott testified that a knot on the mannequin was similar to how it was tied on 
Rebecca.  Id. at 11984.  Plaintiff was also allowed to use the mannequin during closing argument 
only to the extent foundation had been laid (to demonstrate what could be seen up close).  Id. at 
Ex. 10, RT 3128-29.  The Court also said it would rule on objections made during closing as to 
statements not supported by the evidence.  Id. at 3129.  Adam does not cite to any such 
objection.  Adam has not shown that the Court erred in allowing the mannequin or that such error 
was prejudicial.  
 
For the foregoing reasons, the motion for new trial is denied.    
 


