
CAUSE NO.: 2021CCV-60554-4 

 

LUCY ZUNIGA, Individually and 

VIVIAN SIMAJ-SANTOS, Individually 

and as Personal Representative of THE 

ESTATE OF JASSON JOSUE 

VILLALOBOS 

 

vs. 

 

AMERICAN DIRECTIONAL BORING, 

INC., d/b/a ADB UTILITY 

CONTRACTORS, INC.; AT&T, INC.; 

THE KEELEY COMPANIES; S.S. 

CONSTRUCTION AND DRILLING, LLC 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

IN THE COUNTY COURT 

 

 

 

 

AT LAW NO. 4 

 

 

 

 

 

NUECES COUNTY, TEXAS 

 

ORIGINAL ANSWER AND SPECIAL EXCEPTIONS OF DEFENDANT THE KEELEY 

COMPANIES (“TKC”), FILED SUBJECT TO & WITHOUT WAIVING THE SPECIAL 

APPEARANCE OF TKC 

 

To the Honorable Mark Woerner: 

Defendant The Keeley Companies (“TKC”) respectfully files and serves this Original 

Answer and Special Exceptions to the Original Petition of Plaintiffs Lucy Zuniga, Individually, 

and Vivian Simaj-Santos, Individualy and as Personal Representative of the Estate of JAsson Jsue 

Villalobos (“Plaintiffs”).  These responsive pleadings are subject to and without waiving the 

Special Appearance of TKC, previously filed in this case. 

ORIGINAL ANSWER OF TKC TO PLAINTIFFS’ ORIGINAL PETITION. 

1. General Denial. Under Texas Rule of Civil Procedure 92, TKC generally denies all of the 

factual and legal allegations contained in Plaintiffs’ Original Petition.  TKC requests 

Plaintiffs prove said allegations by a preponderance of the credible evidence, or by clear 

and convincing evidence in the case of the alleged heightened conduct supposedly 

giving rise to punitive or exemplary damages. 

2. Verified Denials.  Subject to and without waiving the foregoing general denial, TKC 

Filed 
6/18/2021 4:34 PM

Anne Lorentzen
District Clerk

Nueces County, Texas



asserts the following verified defenses under Texas Rule of Civil Procedure 93: 

a. Plaintiffs lack legal capacity to sue under Texas Rule of Civil Procedure 93(1).  

Specifically, there is no proof that Ms. Simaj-Santos was the legal spouse of 

Decedent, or that she has any authority from any court to proceed as a 

representative of the Estate of the Decedent. 

b. Plaintiffs are not entitled to recover in the capacity in which they sue under Texas 

Rule of Civil Procedure 93(2).  Specifically, there is no proof that Ms. Simaj-Santos 

was the legal spouse of Decedent, or that she has any authority from any court to 

proceed as a representative of the Estate of the Decedent. 

c. TKC is not liable in the capacity in which it is sued under Texas Rule of Civil 

Procedure 93(2).  Specifically, Plaintiffs claim in paragraph 33 that ADB is a 

subsidiary of TKC. That is incorrect.  TKC incorporates the affidavit of Michael 

Rupinski, filed with the Court as Exhibit A to the Special Appearance, to this 

Answer, and asks the Court to take judicial notice of same. 

d. TKC denies the existence of any partnership or joint venture under Texas Rule of 

Civil Procedure 93(5).  Specifically, Plaintiffs claim in paragraphs 29 and 76 that 

TKC was part of a joint venture or joint enterprise.  This is specifically denied, 

and indeed disproved by Plaintiffs own pleadings, specifically Paragraph 29. 

e. While not required to be a verified denial, TKC specifically and vehemently denies 

the allegations found in Paragraph 4 of the Original Petition. 

3. Affirmative Defenses.  TKC hereby asserts the following affirmative defenses under 

Texas Rule of Civil Procedure 94, and the laws of the State of Texas, alleging and 

contending the following: 



a. Failure to State a Claim. Plaintiffs’ Original Petition fails to state causes of action 

upon which any relief whatsoever may be granted, and should be dismissed with 

prejudice. 

b. Contributory Negligence. The injuries and/or damages of which Plaintiffs 

complain, if any, were proximately caused or contributed to be caused, in whole 

or in part, by negligence attributable to Decedent Jasson Josue Villalobos, and 

hereby invoke the doctrine of comparative fault. 

c. Acts / Omissions of Third Parties. The injuries and/or damages of which 

Plaintiffs complain, if any, were entirely and solely caused by the acts or omission 

of third persons or entities, including but not limited to the Decedent and/or 

employees, officers, managers, and/or agents of SSCD, for which TKC is not 

legally responsible. 

d. Lack of Standing. The Plaintiffs lack standing to bring either a survival claim or 

wrongful death claim, as no documents evidencing this ability (such as letters 

testamentary, birth certificates, marriage certificates, etc.) are present in the 

record.  

e. Premises Liability Claim Precluded by Negligence Claim. Plaintiffs’ allegations 

of negligence against TKC inherently precludes recovery for a premises liability 

claim under Texas law. 

f. Offsets and Credits. TKC is entitled to any and all off-sets and credits available 

through the application of the Common and Statutory Laws of the State of Texas 

and of the United States in the event of a settlement by any other defendant. 

g. Statutory Protections. TKC hereby invokes the statutory protections available 



under Sections 18.091 and 41.0105 of the Texas Civil Practice and Remedies 

Code. TKC also invokes the statutory protections found in Chapter 33 of the 

Texas Civil Practice and Remedies Code. 

h. Punitive Damages Unconstitutional. TKC’s conduct was not of such a nature 

as to allow for Punitive Damages under the laws of the State of Texas. The 

alleged heightened conduct and subsequently requested punitive damages 

complained of in the Original Petition are thus unconstitutional under both the 

Texas Constitution and the Constitution of the United States of America. 

i. Punitive Damages Limits. TKC’s conduct was not of such a nature as to allow 

for Punitive Damages under the laws of the State of Texas, and hereby invoke 

the limitations found in Chapter 41 of the Texas Civil Practices & Remedies 

Code, with respect to those alleged (and denied) punitive damages, as well as the 

limitations on punitive damages articulated in BMW of North America, Inc. v. 

Gore, 517 U.S. 559 (1996). 

SUBJECT THERETO, SPECIAL EXCEPTIONS TO THE ORIGINAL PETITION 

4. In a 29 page Original Petition, Plaintiffs wholly fail to allege any one act or omission done 

by TKC or any of TKC’s employees or representatives.  Instead, Plaintiffs generally lump 

TKC in with the other Defendants, making global allegations.  While the allegations 

themselves are specific, there is nothing in the Original Petition describing specifically 

what Plaintiffs believe TKC individually did wrong.   

5. The purpose of special exceptions are to compel clarification of pleadings when (i) the 

pleadings are not clear, (ii) sufficiently specific, or (iii) fail to plead a cause of action.1 The 

                                                 
1  Baylor Univ. v. Sonnichsen, 221 S.W.3d 632, 635 (Tex. 2007); see also Powell v. Texas Dept. of Criminal 

Justice, 251 S.W.3d 783, 787 (Tex. App. – Corpus Christi 2008, no pet. hist.). 



very essence of special exceptions is to force clarification of and specificity in pleadings 

that are vague, indefinite, or uncertain.2  Texas follows a “fair notice” standard for pleading, 

which examines whether the opposing party can ascertain from the pleading the nature and 

basic issues of the controversy and what testimony will be relevant.3  A pleading is 

adequate under this standard if "it gives fair and adequate notice of the facts upon which 

the pleader bases his or her claim" so that the opposing party has "information sufficient to 

enable him to prepare a defense. 

6. The vague nature of the allegations against TKC finds its basis in Paragraph 29 of the 

Original Petition, which reads as follows: 

 

TKC is notably absent from the contractual framework found in Plaintiffs own pleadings.  

7. Under Texas Rule of Civil Procedure 91, Defendant specially excepts to Paragraphs 11 

and 12 of the Original Petition, as those portions of the pleading do not allege any 

particular, discrete, or independent facts against TKC, separate and apart from global 

allegations against all Defendants.  These pleadings do not give TKC fair notice of the 

specific alleged wrongful conduct against it, including which specific actions BY TKC  

Plaintiffs contend caused or contributed to this accident. 

8. Under Texas Rule of Civil Procedure 91, Defendant specially excepts to Paragraph 25of 

                                                 
2  See City of Abilene v. Jones, 355 S.W.2d 597, 600 (Tex. Civ. App. – Eastland 1962, no writ). 
3  See Horizon/CMS Healthcare Corp. v. Auld, 34 S.W.3d 887, 896 (Tex. 2000); Broom v. Brookshire Bros., 

Inc., 923 S.W.2d 57, 60 (Tex. App. – Tyler 1995, writ denied). 



the Original Petition, as those portions of the pleading do not allege any particular, 

discrete, or independent facts against TKC, separate and apart from global allegations 

against all Defendants.  These pleadings do not give TKC fair notice of the specific 

alleged wrongful conduct against it, including which specific actions BY TKC  Plaintiffs 

contend caused or contributed to this accident, or what TKC allegedly did in Nueces 

County. 

9. Under Texas Rule of Civil Procedure 91, Defendant specially excepts to Paragraph 49 of 

the Original Petition, as those portions of the pleading do not allege any particular, 

discrete, or independent facts against TKC, separate and apart from global allegations 

against all ”ADB Companies, Inc. and others.”  Who are the “others?”  These pleadings 

do not give TKC fair notice of the specific alleged wrongful conduct against it, including 

which specific actions BY TKC Plaintiffs contend caused or contributed to this accident. 

10. Under Texas Rule of Civil Procedure 91, Defendant specially excepts to Paragraphs 51 

and 54 of the Original Petition, as those portions of the pleading do not allege any 

particular, discrete, or independent facts against TKC, separate and apart from global 

allegations against all Defendants.  These pleadings do not give TKC fair notice of the 

specific alleged wrongful conduct against it, including which specific actions BY TKC 

Plaintiffs contend caused or contributed to this accident. 

11. Under Texas Rule of Civil Procedure 91, Defendant specially excepts to Paragraphs 66, 

67, and 68 of the Original Petition, as those portions of the pleading do not allege any 

particular, discrete, or independent facts against TKC, separate and apart from global 

allegations against all Defendants.  These pleadings do not give TKC fair notice of the 

specific alleged wrongful conduct against it, including which specific actions BY TKC 



Plaintiffs contend caused or contributed to this accident. 

12. Under Texas Rule of Civil Procedure 91, Defendant specially excepts to Paragraphs 70 

and 76 of the Original Petition, as those portions of the pleading do not allege any 

particular, discrete, or independent facts against TKC, separate and apart from global 

allegations against all Defendants.  These pleadings do not give TKC fair notice of the 

specific alleged wrongful conduct against it, including which specific actions BY TKC 

Plaintiffs contend caused or contributed to this accident. 

13. Thus, Plaintiffs’ live petition fails to give TKC fair notice of the allegations against it.  

Moreover, the specific allegations of alleged breaches of duty found in Paragraphs 77-96 

have no meaning as to TKC.  There is not one specific allegation against TKC in this 

lawsuit.  There is not one specific description of anything TKC allegedly did or did not 

do that caused the Incident.  Plaintiffs should be ordered to amend their Petition to correct 

these deficiencies.  

14. Defendant respectfully requests that this Honorable Court schedule an Oral Hearing so 

that these Special Exceptions may be heard and determined within the next sixty (60) 

days. 

PRAYER 

 THEREFORE, for the above stated reasons, Defendant The Keeley Companies 

respectfully requests that this Honorable Court allow the Plaintiffs to recover nothing by their suit, 

and that this Honorable Court grant to Defendant such other and further relief to which Defendant 

may show himself to be justly entitled, either at law or at equity.  

  



Respectfully submitted,  

 

CHAMBERLAIN, HRDLICKA, WHITE, 

WILLIAMS & AUGHTRY, P.C. 

 

By: /s/ F. Daniel Knight     

F. Daniel Knight 

State Bar No. 24041265 

daniel.knight@chamberlainlaw.com 

1200 Smith Street, Suite 1400 

Houston, Texas 77002 

(713) 658-1818 

(713) 658-2553 (Fax) 

 

ATTORNEYS FOR 

THE KEELEY COMPANIES 

 

  

mailto:daniel.knight@chamberlainlaw.com


CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing instrument has been forwarded 

to all counsel of record via E-mail in accordance with the Texas Rules of Civil Procedure on this 

18th day of June, 2021: 

 

Simon Purnell     simon@griffinpurnell.com 

Daniel R. Griffin    dan@griffinpurnell.com 

Charles Hardy, Jr.    chase@griffinpurnell.com 

GRIFFIN PURNELL 

615 N. Upper Broadway, Suite 900  

Corpus Christi, TX 78401 

Counsel for Plaintiff 

 

Wade R. Quinn     wquinn@ramey-chandler.com 

RAMEY, CHANDLER, QUINN & ZITO, P.C.  

750 Bering Drive, Suite 600  

Houston, Texas 77057 

Co-counsel for ADB 

 

Joe Heard     JHeard@heardmedackpc.com 

John Canal     JCanal@heardmedackpc.com 

HEARD & MEDACK, P.C. 

14100 Southwest Freeway, Suite 300 

Sugar Land, Texas 77478 

Co-counsel for ADB 
 

Jaime S. Rangel    jrangel@ufjbwlaw.com 

UHL FITZSIMMONS 

4040 Broadway St., Suite 430 

San Antonio, TX 78209 

Counsel for AT&T 

 

      /s/ F. Daniel Knight     

      F. DANIEL KNIGHT 
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