
CAUSE NO. 2022CCV-61490-3 

JANELL DONAHO § IN THE COUNTY COURT
Plaintiff, §

§ 
v. §  AT LAW NO. 3 

§ 
§ 

ROXANNE PALACIOS, FLATIRON/ § 
DRAGADOS, LLC, AND RAILROAD § 
SEAFOOD STATION, INC., D/B/A § 
RAILROAD SEAFOOD & BREWING § 
CO.  § 

Defendants. § NUECES COUNTY, TEXAS

DEFENDANT ROXANNA PALACIOS’ ORIGINAL ANSWER 
TO PLAINTIFF’S ORIGINAL PETITION 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW, ROXANNA PALACIOS, (hereinafter “Palacios”) Defendant in the 

above-styled and numbered cause, and files her Original Answer to Plaintiff Janell Donaho 

(“Plaintiff”) Original Petition, and in support thereof would respectfully show the Court as follows: 

I. 
General Denial 

1.1 Pursuant to Texas Rule of Civil Procedure 92, Palacios generally denies each and every, 

all and singular, the material allegations contained in Plaintiff’ most recent petition and demands 

strict proof thereof. 

II. 
Affirmative Defenses and Other Defensive Pleas 

2.1 Palacios would show that the alleged occurrences and/or alleged damages of Plaintiff, if 

any, were caused solely, or alternatively, in part, by the acts and/or omissions of persons, entities 

or instrumentalities over whom Palacios had no control and/or for whom Palacios had no legal 

responsibility, including, but not limited to, Plaintiff. Accordingly, Palacios invokes Chapters 32 
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and 33 of the Texas Civil Practice and Remedies Code in this respect and would show that, to the 

extent Plaintiff sustained any damages, which is not admitted but is denied, Palacios is entitled to 

contribution and/or indemnity from such other parties whose negligence was a proximate cause of 

said damages, if any. 

2.2 Pleading further, and while continuing to deny liability, Palacios would show that in the 

event she is found liable to Plaintiff, any such liability being expressly denied, Palacios is entitled 

to a reduction for the negligence, liability, fault or other conduct which is attributable to any other 

party in accordance with the Doctrine of Comparative Fault or Causation. TEX. CIV. PRAC. & REM. 

CODE § 33.001, et seq. 

2.3 Pleading further, and while continuing to deny liability, Palacios would show that she is 

entitled to a credit or offset for all monies or consideration paid to Plaintiff by virtue of any type 

or form of credit or settlement agreement entered into by and between Plaintiff and any person or 

entity not a party to this litigation. 

2.4 Pleading further, and while continuing to deny liability, Palacios would show that in the 

event she is found liable to Plaintiff, any such liability being expressly denied, Palacios is entitled 

to contribution, credit, and/or indemnity, as provided by applicable laws and statutes. 

2.5 Palacios further invokes the limitation contained in TEX. CIV. PRAC. & REM. CODE § 71.010 

as to the proportionate split of any recovery between all living individuals entitled to recovery. 

2.6 In addition to any other limitation under law, recovery of medical or health care expenses 

is limited to the amount actually paid by or on behalf of the claimant, pursuant to TEX. CIV. PRAC. 

& REM. CODE § 41.0105. 

2.7 Pleading further, and while continuing to deny liability, in the unlikely event Plaintiff 

recovers damages in this case, Plaintiff’s recovery is limited, with respect to pre-judgment and 
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post-judgment interest, if any, by the provisions contained in Chapter 304 of the Texas Finance 

Code. 

2.8 To the extent they are attempting to allege such a claim, Plaintiff’s Petition fails to state a 

viable claim upon which relief can be granted for gross negligence. 

2.9 Palacios relies upon all of the limitations of recovery of exemplary damages set forth in 

Chapter 41 of the Texas Civil Practice and Remedies Code. 

a. The imposition of punitive or exemplary damages in this case would violate the Due 

Process Clause of the Fourteenth Amendment to the United States Constitution and Article 

1, Section 19 of the Texas Constitution because the standards of liability for such damages 

in Texas are unduly vague and subjective, and permit retroactive, random, arbitrary and 

capricious punishment that serves no legitimate governmental interest. 

b. The imposition of punitive or exemplary damages in this case would violate the Due 

Process Clause of the Fourteenth Amendment to the United States Constitution and Article 

I, Section 19 of the Texas Constitution because the Texas standards for determining the 

amount of the award are unduly vague and subjective, and permit arbitrary, capricious, 

excessive and disproportionate punishment that serves no legitimate governmental interest. 

c. The imposition of punitive or exemplary damages in this case would violate the Due 

Process Clause of the Fourteenth Amendment to the United States Constitution and Article 

I, Section 19 of the Texas Constitution because Texas’s post-verdict review procedures for 

scrutinizing punitive damage verdicts do not provide a meaningful constraint on the 

discretion of juries to impose punishment. 

d. The imposition of punitive or exemplary damages in this case in the absence of the 

procedural safeguards accorded to defendants subject to punishment in criminal 
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proceedings, including a reasonable doubt standard of proof, would violate the Fourth, 

Fifth, and Sixth Amendments and the Due Process Clause of the Fourteenth Amendment 

to the United States Constitution, as well as the analogous provisions of the Texas 

Constitution. 

e. The imposition of punitive or exemplary damages in this case based upon evidence of 

Defendant’s wealth or financial status would violate the Due Process Clause of the 

Fourteenth Amendment to the United States Constitution and Article I, Section 19 of the 

Texas Constitution. 

f. The imposition of punitive or exemplary damages in this case in the absence of a showing 

of malicious intent to cause harm to Plaintiff would violate the Due Process Clause of the 

Fourteenth Amendment to the United States Constitution and Article I, Section 19 of the 

Texas Constitution. 

g. The imposition of punitive or exemplary damages in this case based on conduct that did 

not harm Plaintiff would violate the Due Process Clause of the Fourteenth Amendment to 

the United States Constitution and Article I, Section 19 of the Texas Constitution as well 

as the Commerce Clause of the United States Constitution. 

h. The imposition of punitive or exemplary damages in this case based on conduct dissimilar 

to the conduct that allegedly harmed Plaintiff would violate the Due Process Clause of the 

Fourteenth Amendment to the United States Constitution and Article I, Section 19 of the 

Texas Constitution as well as the Commerce Clause of the United States Constitution. 

i. The imposition of punitive or exemplary damages in this case to punish Defendant for 

alleged harm to nonparties and/or persons not before the court would violate the Due 

Process Clause of the Fourteenth Amendment to the United States Constitution and Article 
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I, Section 19 of the Texas Constitution as well as the Commerce Clause of the United States 

Constitution. 

j. The imposition of joint and several liability for punitive damages in this case would violate 

the Due Process Clause of the Fourteenth Amendment to United States Constitution and 

Article I, Section 19 of the Texas Constitution. 

k. The imposition of punitive damages in this case would violate the First Amendment to the 

United States Constitution as well as the analogous provision of the Texas Constitution. 

l. The imposition of punitive damages in this case would violate the Excessive Fines Clause 

of the Texas Constitution. 

2.10 Additionally, and while continuing to deny liability, in the unlikely event Plaintiff recovers 

damages in this case, Plaintiff is limited, with respect to damages for loss of earnings and/or loss 

of earning capacity, if any, to the net loss after reduction for income tax payments and/or unpaid 

tax liability pursuant to any federal income tax law. See TEX. CIV. PRAC. & REM. CODE § 18.091. 

2.11 Pleading further, and while continuing to deny liability, in the unlikely event Plaintiff 

recovers damages in this case, Plaintiff’s recovery is limited, with respect to pre-judgment and 

post-judgment interest, if any, pursuant to Chapter 304 of the TEXAS FINANCE CODE. 

2.12 Palacios reserves the right to amend and/or supplement this answer as discovery proceeds 

and as permitted by the Texas Rules of Civil Procedure. 

 
III. 

Response to Rule 193.7 Notice 

Defendant objects to Plaintiff’s 193.7 notice in her petition, as it does not identify the 

documents she intends to use with sufficient particularity so sufficient objections can be made.  

Answering further, Defendant agrees all documents generated by Defendant and produced in the 
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lawsuit are authentic.  Defendant makes no other agreements at this time regarding documents he 

did not create, and specifically reserves the right to object to the introduction of any non-Defendant 

document at a hearing or trial on the grounds of a lack of authenticity or any other basis provided 

by the Texas Rules of Evidence.  

Palacios hereby respectfully requests a trial by jury. 

IV. 
Conclusion and Prayer 

WHEREFORE, PREMISES CONSIDERED, Defendant Roxanna Palacios requests that 

Plaintiff take nothing by her claims against Defendant, that Defendant recover her costs expended 

herein, and that she be granted such other and further relief to which she may show herself justly 

entitled. 

Respectfully submitted,  
 
GERMER BEAMAN & BROWN PLLC 
One Barton Skyway 
1501 South Mopac Expressway, Suite A400 
Austin, Texas 78746 
(512) 472-0288 (t) 
(512) 472-9260 (f) 

By:  
 W. Paul Miller 
 State Bar No. 24068130 
 wpm-svc@germer-austin.com** 

        
ATTORNEYS FOR DEFENDANT  
ROXANNE PALACIOS  
 

**  Service by e-mail or other electronic means must 
include this e-mail address for proper service. 
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CERTIFICATE OF SERVICE 
 

 I do hereby certify that a true and correct copy of the foregoing instrument was served on 
all counsel of record, as indicated below, on the 10th  day of January 2023: 
 
Charles Ray Nichols   Via E-Mail: cnichols-svc@thomasjhenrylaw.com  
The Law Offices of Thomas J. Henry  
521 Starr Street 
Corpus Christi, Texas 78401 
Attorneys for Plaintiff  
 

      

  
W. Paul Miller  

 
 

Copy from re:SearchTX



Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Envelope ID: 71673114
Status as of 1/11/2023 2:19 PM CST

Associated Case Party: Flatiron/Dragados, LLC

Name

J. ParkerFauntleroy

John L.Grayson

T. MarshallHolmes

Mitchell R.Powell

Tammy Boshears

Cristi Gaines

Celestina Izaguirre

Dana Hodges

BarNumber Email

pfauntleroy@cokinoslaw.com

jgrayson@cokinoslaw.com

mholmes@cokinoslaw.com

mpowell@cokinoslaw.com

tboshears@cokinoslaw.com

cgaines@cokinoslaw.com

cizaguirre@cokinoslaw.com

dhodges@cokinoslaw.com

TimestampSubmitted

1/10/2023 4:50:46 PM

1/10/2023 4:50:46 PM

1/10/2023 4:50:46 PM

1/10/2023 4:50:46 PM

1/10/2023 4:50:46 PM

1/10/2023 4:50:46 PM

1/10/2023 4:50:46 PM

1/10/2023 4:50:46 PM

Status

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

Case Contacts

Name

Deanndra Garcia

Jason P.Hoelscher

Charles RayNichols

David E.Harris

BarNumber Email

dgarcia@shhlaw.com

jhoelscher@shhlaw.com

cnichols-svc@tjhlaw.com

dharris@shhlaw.com

TimestampSubmitted

1/10/2023 4:50:46 PM

1/10/2023 4:50:46 PM

1/10/2023 4:50:46 PM

1/10/2023 4:50:46 PM

Status

SENT

SENT

SENT

SENT

Associated Case Party: Roxanne Palacios

Name

W. PaulMiller

Lindsey Reyes

BarNumber Email

wpm-svc@germer-austin.com

lreyes@germer-austin.com

TimestampSubmitted

1/10/2023 4:50:46 PM

1/10/2023 4:50:46 PM

Status

SENT

SENT

Copy from re:SearchTX


	TO THE HONORABLE JUDGE OF SAID COURT:

