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Plaintiffs Albert Pickett, Jr., Keyonna Johnson, Jarome Montgomery, Odessa Parks, and 

Tiniya Shepherd (f/k/a Tiniya Hall) (“Plaintiffs”) file this memorandum in opposition to Defendant 

City of Cleveland’s (“Cleveland” or “Defendant”) Motion to Dismiss Plaintiffs’ Class Action 

Complaint (“Motion to Dismiss”) and supporting brief (“Def’s Br.”). Plaintiffs request that this 

Court deny Defendant’s Motion to Dismiss in its entirety.  

STATEMENT OF THE ISSUES 

Whether Plaintiffs have properly pleaded their claims under the Fair Housing Act (“FHA”), 

the Ohio Civil Rights Act, and the Ohio and U.S. Constitutions under Federal Rule of Civil 

Procedure (“Rule”) 12(b)(6).  

LEGAL STANDARD 

“In evaluating a motion to dismiss, the court must construe the complaint in the light most 

favorable to the plaintiff, accept its factual allegations as true, and draw reasonable inferences in 

favor of the plaintiff.” Reeves v. PharmaJet, Inc., 846 F. Supp. 2d 791, 795 (N.D. Ohio 2012) 

(citing Directv, Inc. v. Treesh, 487 F.3d 471, 476 (6th Cir. 2007)). A plaintiff is only required to 

plead sufficient facts to state a claim to relief that is plausible on its face. Linkletter v. W. & S. Fin. 

Group, Inc., 851 F.3d 632, 637 (6th Cir. 2017) (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 

544, 570 (2007)). “A plausible claim ‘pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.’” Id. (citing Ashcroft 

v. Iqbal, 556 U.S. 662, 678 (2009)). 

SUMMARY OF THE ARGUMENT 

Through this lawsuit, Plaintiffs allege that Cleveland has violated the FHA and the Ohio 

Civil Rights Act through its policy of placing liens on homes for unpaid water debt, which 

disproportionately impacts Black residents throughout Cuyahoga County. They also challenge 
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Defendant’s unfair shutoff and overbilling practices that deprive Plaintiffs of their rights under the 

U.S. and Ohio Constitutions to due process and equal protection. Plaintiffs’ claims are all properly 

stated in their Class Action Complaint. 

Defendant argues that Plaintiffs have not sufficiently pleaded their claims of housing 

discrimination under the FHA and the Ohio Civil Rights Act. This is incorrect. Plaintiffs challenge 

Cleveland’s policy of converting unpaid water bills into a lien on customers’ properties , which 

has a disparate impact on Black residents. Class Action Complaint (“Compl.”), ¶¶ 13-15, 17, 19, 

63, 66-72, 125, 134-35. Cleveland placed more than 11,000 water liens on properties between 

2014 and 2018, and Plaintiffs allege that having a water lien can diminish home equity and 

heightens the risk of tax or mortgage foreclosure, which can lead to eviction and the ensuing loss 

of one’s home. Id. ¶¶ 13-14, 19, 52, 55-57, 63, 70, 125. In their Complaint, Plaintiffs support their 

allegations with analyses showing that Cleveland placed significantly more water liens in majority-

Black neighborhoods than in majority-white areas, and that Black residents are twice as likely to 

live on a block where Cleveland Water has placed a water lien. Id. ¶¶ 15-16, 66-70. Plaintiffs’ 

Complaint makes clear that these disparities are caused by Cleveland’s water lien policy. See, e.g., 

id. ¶¶ 13-15, 19, 51, 55, 63, 66, 70, 72, 125, 127-29.  

The FHA applies to Cleveland’s policy. 42 U.S.C. § 3604(a) (“Section 3604(a)”) applies 

to practices that make housing unavailable, including the risk of foreclosure and eviction. Id. ¶¶ 

52, 57, 63, 70, 125. Additionally, 42 U.S.C. § 3604(b) (“Section 3604(b)”), which does not require 

a showing that housing will be made unavailable, applies to municipal water services. Plaintiffs 

have adequately pleaded each element of a prima facie case of disparate impact discrimination 

under the FHA. Their claim under the Ohio Civil Rights Act is also properly stated, as they 

challenge the disparate impact of Cleveland’s policy on Black residents. Id. ¶¶ 19, 134-36.  
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Defendant also argues that Plaintiffs have not sufficiently pleaded their claims under the 

U.S. and Ohio Constitutions. However, Plaintiffs’ Complaint properly alleges that Cleveland’s 

water shutoff and overbilling practices violate customers’ rights to constitutional due process and 

equal protection. Id. ¶¶ 9-12, 137-59. First, Plaintiff Shepherd alleges, on behalf of herself and a 

putative class (collectively, “Shutoff Plaintiffs”), that Cleveland has violated their due process 

rights by disconnecting water service without advance notice or the right to request a hearing. Id. 

¶¶ 115, 137-47. Shutoff Plaintiffs properly assert a property interest—recognized by the U.S. 

Supreme Court and Sixth Circuit—in the expectation of continued water services. Id. ¶¶ 39, 142-

43.  

Second, Plaintiffs Pickett, Johnson, and Montgomery allege, on behalf of themselves and 

a putative class (collectively, “Overbilling Plaintiffs”), that Cleveland has violated their due 

process rights by overbilling them for water services without an opportunity to contest their bill 

through a hearing. Id. ¶¶ 115, 148-49, 151-59. Overbilling Plaintiffs adequately assert a protected 

property interest in accurate water bills to support this claim. Id. ¶¶ 12, 39, 154-55. Overbilling 

Plaintiffs have also stated an equal protection claim by alleging that Cleveland has treated them 

arbitrarily and differently from others through its billing practices. Id. ¶¶ 8, 12, 150, 157.  

Finally, Plaintiffs do not seek monetary damages under the Ohio Civil Rights Act.  

For these reasons, this Court should deny Defendant’s motion to dismiss in its entirety.  

ARGUMENT 

I. PLAINTIFFS HAVE PROPERLY STATED A CAUSE OF ACTION UNDER THE 

FAIR HOUSING ACT.  

 

A. The FHA Applies to Cleveland’s Water Lien Policy. 

 

Enacted more than 50 years ago, the FHA bans housing discrimination on the basis of race 

and other protected categories. 42 U.S.C. §§ 3601-3631. The statute has an expansive scope. The 
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U.S. Supreme Court has recognized that the FHA’s terms are “broad and inclusive” and must be 

subjected to “generous construction.” Trafficante v. Metro. Life Ins. Co., 409 U.S. 205, 209, 212 

(1972); see also Havens Realty Corp. v. Coleman, 455 U.S. 363, 380 (1982).  

Plaintiffs allege that Cleveland has violated Section 3604(a), which proscribes policies that 

“otherwise make unavailable or deny” housing on the basis of a protected characteristic. That 

provision is “as broad a prohibition as Congress could have made, and all practices which have 

the effect of making dwellings unavailable on the basis of race are therefore unlawful.” United 

States v. Gilbert, 813 F.2d 1523, 1528 (9th Cir. 1987); see also Mich. Prot. & Advocacy Serv., Inc. 

v. Babin, 18 F.3d 337, 344 (6th Cir. 1994) (“Congress intended § 3604 to reach a broad range of 

activities that have the effect of denying housing opportunities to a member of a protected class.”). 

Given this broad scope, Section 3604(a)’s statutory language has been interpreted by courts 

to encompass a wide range of policies and practices that affect the availability of housing to people 

of color. For example, the provision has been applied to local governments’ tax assessment policies 

that can ultimately—if not immediately—result in a loss of housing. See, e.g., Brighton Park 

Neighborhood Council v. Berrios, No. 17-CH-16453, 2019 WL 4178606, at *8 (Ill. Cir. Ct. Feb. 

7, 2019) (Plaintiffs stated claim under Section 3604(a) by alleging their properties were over-

assessed by county, without alleging data on foreclosures); see also Coleman v. Seldin, 181 Misc. 

2d 219, 236 (N.Y. Sup. Ct. 1999) (FHA applies to real property tax assessment policy). Several 

district courts within the Sixth Circuit have also acknowledged that Section 3604(a) covers the risk 

of mortgage foreclosure, as it may eventually lead to the unavailability of housing. See, e.g., 

Pitchford v. Am. Title Co., No. 04-2743, 2007 WL 9706252, at *4 (W.D. Tenn. Mar. 29, 2007) 

(plaintiffs’ claim that defendant’s practices may ultimately lead to foreclosure and loss of 

borrower’s home is consistent with courts’ expansive view of Section 3604(a)); Johnson v. Home 
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Tech Co., Inc., No. 03-2567, 2006 WL 8434934, at *10 (W.D. Tenn. Feb. 24, 2006) (increased 

risk of foreclosure alone is sufficient to make housing unavailable under Section 3604(a)); Johnson 

v. Wachovia Bank of Del., No. 03-2567, 2006 WL 8434813, at *16 (W.D. Tenn. Feb. 16, 2006) 

(in challenge to predatory loan scheme, “[t]he plaintiff’s injury is actually caused by acceptance 

of a loan designed to fail” and thereby “designed to make his home unavailable to him . . .”).  

Notwithstanding the breadth of Section 3604(a), Cleveland appears to suggest that the FHA 

does not apply in this case because “the placing of a water lien does not necessarily deprive a 

person of housing, and there is no allegation in the Complaint that Cleveland Water has ever sought 

to foreclose on a person based on a water lien.” Def’s Br. at 11. But Defendant’s contention 

demonstrates a fundamental misunderstanding of Plaintiffs’ allegations. Plaintiffs do not allege 

that Defendant forecloses on residents, but rather that Defendant’s policy of imposing water liens 

on residential property disproportionately impacts Black residents, diminishing equity in their 

homes and placing them at a heightened risk of foreclosure and eviction. Compl. ¶¶ 13, 19, 52, 57, 

63, 70, 88, 96, 105, 112, 125. Section 3604(a), therefore, applies to Cleveland’s water lien policy.  

Section 3604(b) also applies to Plaintiffs’ claim and does not require a showing that 

housing has been made unavailable due to Defendant’s water lien policy. That provision, which 

prohibits discrimination in the provision of services or facilities in connection with the sale or 

rental of a dwelling, has been applied in cases involving the discriminatory provision of municipal 

services, including water. See, e.g., Georgia State Conf. of the NAACP v. City of LaGrange, 940 

F.3d 627, 634 (11th Cir. 2019) (municipal water services are covered by section 3604(b)); Kennedy 

v. City of Zanesville, 505 F. Supp. 2d 456, 499 (S.D. Ohio 2007) (the FHA “clearly” covers 

discrimination in the “procurement of water, a vital resource”); United Farmworkers of Fla. Hous. 

Proj., Inc. v. City of Delray Beach, 493 F.2d 799, 808 (5th Cir. 1974) (city’s refusal to allow a 

Case: 1:19-cv-02911-SO  Doc #: 9  Filed:  03/16/20  11 of 29.  PageID #: 133



 

6 

 

proposed low-income housing development to connect to municipal water and sewer lines 

established a prima facie case of discrimination under the FHA).  

Accordingly, Sections 3604(a) and (b) apply to Cleveland’s water lien policy.  

B. Plaintiffs Have Established a Prima Facie Case of Disparate Impact.  

Plaintiffs allege that Cleveland’s water lien policy violates the FHA because it has a 

disproportionate effect, or disparate impact, on its Black residents. Compl. ¶¶ 63, 66-72, 125-26. 

Far from “novel,” as Cleveland contends, Def’s Br. at 8, FHA disparate impact claims have been 

recognized by courts since the 1970s. See, e.g., United States v. City of Black Jack, 508 F.2d 1179, 

1184-85 (8th Cir. 1974). In 2015, the Supreme Court unequivocally confirmed that the FHA 

permits claims challenging government policies that have an unjustified disparate impact on 

people of color, without any showing of intentional discrimination. Tex. Dep’t of Hous. & Cmty. 

Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507, 2525 (2015).  

The framework for evaluating disparate impact cases under the FHA is well-established. 

At the pleading stage, the plaintiff may establish a prima facie case of disparate impact by alleging 

facts demonstrating: (1) the specific policy that is being challenged; (2) a disparity on a protected 

class; and (3) a causal connection between the challenged policy and the disparity. Inclusive 

Cmtys., 135 S. Ct. at 2523-24; 24 C.F.R. § 100.500(c)(1); see also Reyes v. Waples Mobile Home 

Park Ltd. P’ship, 903 F.3d 415, 426, 428-30 (4th Cir. 2018) (plaintiffs alleged sufficient facts at 

the pleading stage to establish a prima facie case of disparate impact). 

Cleveland’s only substantive objection concerns causality—the third element of their 

prima facie case. Def’s Br. at 8-12. However, Plaintiffs have alleged more than enough facts to 

support each element of a prima facie claim at the pleading stage.  
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1. Plaintiffs Have Alleged Facts Challenging Cleveland’s Water Lien Policy. 

 

To establish a prima facie case of disparate impact, a plaintiff must first point to a specific 

policy of the defendant that has a significant disparate effect on a protected group. Contrary to 

Cleveland’s suggestion, Def’s Br. at 1, 3, 10, policies challenged under the disparate impact theory 

are typically race neutral. See, e.g., Larkin v. State of Mich. Dep’t of Social Servs., 89 F.3d 285, 

289-90 (6th Cir. 1996) (disparate treatment claims challenge facially discriminatory actions; 

disparate impact cases challenge “otherwise neutral” practices). The enforcement of a state or local 

law can provide the basis for a challenged policy under the FHA. See, e.g., id. at 292 (Michigan’s 

statutory scheme for adult foster care violated the FHA by discriminating against persons with 

disabilities); Gallagher v. Magner, 619 F.3d 823, 835 (8th Cir. 2010) (a city’s enforcement of a 

local housing code established a prima facie case of disparate impact under the FHA). 

Plaintiffs’ lawsuit challenges Cleveland’s race-neutral water lien policy. As alleged in the 

Complaint, Ohio law allows a past due water bill to be placed as a tax lien on the customer’s 

property. Compl. ¶ 50. There is no statutory minimum for this process to be initiated. Id. ¶ 51. 

Cleveland implements its water lien policy by converting unpaid water debt to liens on customers’ 

properties twice a year. Id. Defendant actively and aggressively enforces its policy: it placed 

thousands of liens on properties between 2014 and 2018. Id. ¶¶ 14, 55. Despite the unfair and 

punitive nature of this policy—which can ultimately result in the loss of a home for an unpaid 

water bill—Cleveland garners very little revenue from it. Id. ¶¶ 18, 62, 72. Defendant’s policy is 

precisely what disparate impact liability was designed to challenge: an “artificial, arbitrary, and 

unnecessary” barrier to housing. Inclusive Cmtys., 135 S. Ct. at 2522; see also Compl. ¶ 132. 

Plaintiffs thus allege sufficient facts to satisfy the first element of their prima facie case.  
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2. Plaintiffs Have Alleged Facts Demonstrating the Disparate Impact of 

Cleveland’s Water Lien Policy on Black Residents. 

 

Second, the plaintiff must allege facts to demonstrate that the challenged policy has a 

disparate impact (in other words, a disproportionate effect) on the protected class. Various 

statistical methods may be used to demonstrate impact. See, e.g., Mt. Holly Gardens Citizens in 

Action, Inc. v. Twp. of Mount Holly, 658 F.3d 375, 382 (3d Cir. 2011) (a prima facie case of 

disparate impact was established by Census data showing that a greater percentage of Black 

households than white households would be affected by the challenged policy).  

Plaintiffs have sufficiently demonstrated the disparate impact of Cleveland’s water lien 

policy on Black residents. As described in the Complaint, they obtained publicly available data 

from Cuyahoga County on the location of 11,000 water liens placed by Cleveland between 2014 

and 2018. Compl. ¶ 55. Plaintiffs then compared the percentages of water liens in predominantly 

Black areas of the county (at both the Census block and tract level) to the percentages in 

predominantly white areas.1  Id. ¶¶ 66-68; see also id. at 18-21 (Figures 1-4). Plaintiffs also 

conducted an alternative analysis demonstrating that residents living on blocks with at least one 

property with a water lien are significantly more likely to be Black than residents living on blocks 

with no water liens. Id. ¶¶ 16, 69. Further, Plaintiffs alleged that Cleveland disproportionately 

places water liens in predominantly Black areas compared to white areas even when comparing 

geographic units with the same median income. Id. ¶¶ 17, 71.  

 
1  Cleveland contends that Plaintiffs’ analyses are inaccurate. Def’s Br. at 11, n.3. However, 

Plaintiffs have verified with their expert that the analyses presented in the Complaint, specifically 

in paragraph 67, are accurate, excepting the Census block analysis for 2017 (Compl. ¶ 67(d)), 

which requires correction. In 2017, Cleveland placed 69.5% of liens in majority-Black Census 

blocks and 20% in majority-white blocks. As in the other years, this difference is statistically 

significant. The lien numbers for any particular year do not amount to 100% because blocks or 

tracts that are not more than 50% Black or white have been excluded from the analyses. As 

Plaintiffs note in their Complaint at paragraph 55 and as stated above, they obtained the data for 

their analyses from Cuyahoga County.  
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Cleveland contends that Plaintiffs’ use of Census data in their analyses is “inherently 

unreliable” because it fails to show the density of the population in the blocks. Def’s Br. at 12 

(citing Alexander v. Youngstown Bd. of Educ., 454 F. Supp. 985 (N.D. Ohio 1978)). But using 

demographic information from the Census (at the tract or block level) as a proxy for race is 

common in FHA cases when actual race information is not available, particularly in areas with 

stark racial residential segregation, like Cleveland. See, e.g., City of Memphis v. Wells Fargo Bank, 

N.A., No. 09-cv-2857, 2011 WL 1706756, at *1 (W.D. Tenn. May 4, 2011) (denying motion to 

dismiss a disparate impact claim that used neighborhood proxy statistics); MorningSide Cmty. Org. 

v. Sabree, No. 16-008807-CH, slip op. at 16-17 (Mich. Cir. Ct. Oct. 17, 2016) (plaintiffs properly 

stated an FHA claim through statistics demonstrating that tax foreclosures were disproportionately 

located in predominantly Black areas of Wayne County). Plaintiffs’ use of Census demographic 

information in their disparate analyses is reliable and sound, and the reasonable inferences derived 

from those analyses must be construed in their favor. See Reeves, 846 F. Supp. 2d at 795. 

Further, the problem of not knowing the population density of the Census blocks, which 

was at issue in Alexander, is not present here. In that case, which concerned the desegregation of 

the school system in Youngstown, the plaintiffs submitted maps at trial reflecting the 

demographics of the residential population of the city by Census blocks. 454 F. Supp. at 990. But 

unlike a situation where a school district must determine a specific number of students zoned to a 

particular school, the absolute numbers of the groups affected are not relevant in this case. See, 

e.g., Mt. Holly, 658 F.3d at 383 (a proper statistical analysis should show disproportionality rather 

than absolute numbers); cf. MorningSide, No. 16-008807-CH, slip op. at 16-17 (plaintiffs’ proper 

statistical analysis included no data on population density). And certainly, the concerns of the court 
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in Alexander regarding the plaintiffs’ reliance on Census block data at trial (and post-discovery) 

have little, if any, bearing on the sufficiency of Plaintiffs’ allegations at this initial pleading stage.  

3. Plaintiffs Have Alleged Facts Supporting a Causal Connection Between 

Cleveland’s Policy and the Disparate Impact on Black Residents. 

 

Third, after demonstrating that a policy has a disproportionate impact on a protected class, 

the plaintiff must adequately allege a causal nexus between the policy and the disparate impact on 

the protected class. A plaintiff can meet this burden at the pleading stage by alleging facts that 

(1) identify the specific policy being challenged, and (2) demonstrate that the alleged disparity is 

the result of the challenged policy. See Reyes, 903 F.3d at 425. At the pleading stage, a complaint 

must simply give rise to a fair inference of causation—the question of proof is addressed later in 

the proceedings. Nat’l Fair Hous. All. v. Fed. Nat’l Mortg. Ass’n, 294 F. Supp. 3d 940, 948 (N.D. 

Cal. 2018). Contrary to Cleveland’s assertions, Def’s Br. at 9, statistical evidence may be used to 

demonstrate causation. See, e.g., Inclusive Cmtys., 135 S. Ct. at 2523; Reyes, 903 F.3d at 425 (at 

pleading stage, plaintiff can defeat a motion to dismiss by alleging statistical evidence “of a kind 

and degree sufficient” to show that the policy caused the disparity) (internal quotation marks 

omitted); see also Graoch Assoc. #33 LP v. Louisville/Jefferson Cty. Metro. Human Relations 

Comm’n, 508 F.3d 366, 374 (6th Cir. 2007) (causation shown by statistical evidence at summary 

judgment stage).  

In Reyes, the Fourth Circuit emphasized the importance of the magnitude of the disparity, 

noting that disparities must be “sufficiently substantial [to] raise . . . an inference of causation.” 

903 F.3d at 425. There, the plaintiffs alleged that a mobile home park’s policy requiring adult 

tenants to provide proof of legal status had a disparate impact on Latinx residents. Id. at 428. In 

the court’s view, the plaintiffs satisfied the robust causality standard by alleging that the policy 

had a disproportionate impact on Latinx individuals by showing that Latinx residents constituted 
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the majority of the total undocumented immigrant population in the state and were 10 times more 

likely than non-Latinx residents to be affected by the policy. Id. at 428-29; see also Nat’l Fair 

Hous. All., 294 F. Supp. 3d at 948 (plaintiffs sufficiently alleged causal connection based on 

statistical evidence).  

Plaintiffs have more than met their burden at the pleading stage by alleging a robust causal 

connection between Cleveland’s water lien policy and the resulting impact on Black residents by 

“present[ing] the following plausible, coherent narrative.” County of Cook v. Wells Fargo & Co., 

314 F. Supp. 3d 975, 993 (N.D. Ill. 2018). First, Plaintiffs identify the specific policy they 

challenge through their lawsuit: when customers fall behind on their water bills, Cleveland 

converts the unpaid water debt to a lien on their properties. Compl. ¶¶ 13, 50-51; see also supra 

Section I.B.1. Second, Plaintiffs adequately allege that Cleveland’s water lien policy has a 

disparate impact on Black residents of Cuyahoga County. Compl. ¶¶ 66-69; see also id. at 18-21 

(Figures 1-4); see also supra Section I.B.2. Third, Plaintiffs make a clear causal connection 

between the policy and disparity: the Complaint alleges—based on statistical evidence—that 

Cleveland’s water lien policy disproportionately causes Black residents to be more likely to be 

subject to a water lien. Compl. ¶¶ 15-16, 19, 63, 66-72, 125. Cf. County of Cook, 314 F. Supp. 3d 

at 994 (“[T]he County alleges that minority borrowers were disproportionately more likely, given 

their baseline rates of homeownership, to be subject to equity stripping than nonminority 

borrowers.”).  

The magnitude of the disparities alleged by Plaintiffs is more than “sufficiently substantial” 

Reyes, 903 F.3d at 425. Not only are all disparities in the Complaint statistically significant, 

Compl. ¶¶ 67-69, but in each year examined, Cleveland placed more than double the number of 

liens in majority-Black Census blocks compared to majority-white blocks. Id. ¶ 67. In 2014, 2015, 
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and 2017, the number of water liens placed in majority-Black Census blocks was more than triple 

the number placed in majority-white blocks. Id. ¶¶ 15, 67. These disparities persist even when 

comparing Black and white residents with the same median income. Id. ¶¶ 17, 71. In simple terms, 

Black residents are substantially more likely than white residents to have an additional 

encumbrance on their property—a water lien—as a direct result of Cleveland’s policy of 

converting unpaid water debt into property liens. 

While Cleveland is the sole entity responsible for its water lien policy, it is true that some 

residents may face foreclosure for reasons other than Cleveland’s policy. Def’s Br. at 12. This does 

not negate Plaintiffs’ causality showing. First, Plaintiffs do not challenge Cuyahoga County’s tax 

foreclosure process or any particular lender’s mortgage foreclosure policies as a violation of 

Section 3604(a). Nevertheless, Cleveland’s water lien policy, which Plaintiffs do challenge in this 

lawsuit, disproportionately impacts Black residents and necessarily causes them to be at greater 

risk of foreclosure and eviction, which renders housing unavailable through the loss of ownership 

or tenancy. See, e.g., Compl. ¶¶ 13-19, 125. That tax or mortgage foreclosures may occur for 

reasons unrelated to water liens has no bearing on the undisputable fact that having a water lien on 

property leads to a greater risk of foreclosure and eviction than not having one. Robust causality 

does not mean sole causality, and in virtually any FHA case, other factors could have led to the 

ultimate harm at issue in the suit. See Reyes, 903 F.3d at 430 (rejecting the district court’s 

restrictive view of robust causality, “as this view could permit any facially neutral rationale to be 

considered the primary cause for the disparate impact on the protected class and break the robust 

link required between the challenged policy and the disparate impact”) (emphasis in original).  

Second, Section 3604(b) does not require Plaintiffs to demonstrate that Cleveland’s water 

lien policy makes housing unavailable. Rather, under this provision of the FHA, Plaintiffs allege 
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that Cleveland’s policy disparately harms Black residents in the provision of municipal services—

in this case, municipal water. Plaintiffs have alleged more than enough facts to establish a robust 

causal connection between Cleveland’s policy and the disparate impact on Black residents.  

II. PLAINTIFFS’ CLAIM UNDER THE OHIO CIVIL RIGHTS ACT IS 

SUFFICIENTLY PLEADED.  

  

Defendant incorrectly argues that Plaintiffs’ claim under the Ohio Civil Rights Act is not 

sufficiently pleaded. Def’s Br. at 13-14. As Defendant concedes in its brief, this Court “may rely 

upon the federal case law under the FHA to resolve [motions to dismiss] as [they] relate[] to 

Plaintiffs’ claims under Ohio’s equivalent fair housing statute in § 4112.” Id. at 14 (quoting Eva v. 

Midwest Nat’l Mortgage Bank, Inc., 143 F. Supp. 2d 862, 890-91 (N.D. Ohio 2001)); see also 

Lindsay v. Yates, 578 F.3d 407, 414 (6th Cir. 2009). Thus, the disparate impact analysis under the 

FHA is equally applicable to fair housing claims under the Ohio Civil Rights Act, obviating the 

need to plead intentional discrimination to sustain the state claim. See Eva, 143 F. Supp. 2d at 890-

91 (applying disparate impact analysis in state law challenge to discriminatory lending practices); 

Matthews v. New Century Mortg. Corp., 185 F. Supp. 2d 874, 886-87 (S.D. Ohio 2002) (denying 

motion to dismiss in state claims alleging reverse redlining); Toledo Fair Hous. Ctr. v. Nationwide 

Mut. Ins. Co., 94 Ohio Misc. 2d 151 (Lucas Cty. C.P. 1997).    

Contrary to Defendant’s assertions, Def’s Br. at 14 n.4, Plaintiffs specifically alleged a 

disparate impact violation under the Ohio Civil Rights Act. See Compl. ¶ 19; see also id. ¶ 133 

(Count II under Ohio Civil Rights Act incorporating by reference several allegations of disparate 

impact liability in preceding paragraphs in Count I under FHA). And as discussed above, 

Cleveland’s water lien policy has a stark racially discriminatory impact on Black residents in 

Cleveland. See supra Section I.B.2-3. When coupled with the fact that the liens generate less than 

one percent of Cleveland’s operating revenue, Compl. ¶¶ 18, 62, 72, these disparities evidence 
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underlying racial discrimination against Black residents who are disparately harmed by 

Cleveland’s unreasonable and oppressive water lien policy.  

III. SHUTOFF PLAINTIFFS HAVE ALLEGED A CONSTITUTIONALLY 

PROTECTED PROPERTY INTEREST.  

 

To state a procedural due process claim, a plaintiff must plead three elements: (1) that she 

has a property interest protected by the Due Process Clause of the Fourteenth Amendment; (2) that 

she was deprived of this protected interest within the meaning of the Due Process Clause; and 

(3) that the state did not afford her adequate procedure prior to depriving her of the protected 

interest. See Gunasekera v. Irwin, 551 F.3d 461, 467 (6th Cir. 2009). Cleveland argues that Shutoff 

Plaintiffs have failed to adequately plead the first element: a constitutionally protected property 

interest. Def’s Br. at 14-17. However, Shutoff Plaintiffs have sufficiently alleged a constitutionally 

protected property interest in their expectation of continued water service.  

As an initial matter, Cleveland mischaracterizes the nature of the property interest at issue, 

wrongly arguing that Shutoff Plaintiffs assert an entitlement to “an unqualified expectation of 

water services when bills go unpaid.” Id. at 16. Shutoff Plaintiffs acknowledge that water service 

may be disconnected for nonpayment. Compl. ¶ 39. But the Due Process Clause does not permit 

Defendant to make a unilateral determination that customers may be deprived of their property 

interest—i.e., disconnection of their water service for unjustified nonpayment. Rather, customers 

must be afforded notice and an opportunity to dispute whether a legitimate bill has gone unpaid 

before the disconnection. The lack of sufficient notice and opportunity to be heard is the due 

process violation that Shutoff Plaintiffs allege in their Complaint. Id. ¶¶ 11, 145. 

As the Sixth Circuit noted in Golden v. City of Columbus, property interests are created by 

“existing rules or understandings that stem from an independent source such as state law,” which 

“secure certain benefits and that support claims of entitlement to those benefits.” 404 F.3d 950, 
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955 (6th Cir. 2005) (quoting Bd. of Regents of State Colls. v. Roth, 408 U.S. 564, 577 (1972)). The 

Supreme Court has identified two bases for property interests: “state statutes and contracts, 

expressed or implied, between the complaining citizen and the state or one of its agencies.” Id. 

Courts have long held that the expectation of continued water service is precisely the sort 

of interest that can give rise to a property right subject to procedural due process protections: “It 

is well settled that the expectation of utility services”—including “water service”—“rises to the 

level of a ‘legitimate claim of entitlement’ encompassed in the category of property interests 

protected by the due process clause.” Mansfield Apartment Owners Ass’n v. City of Mansfield, 988 

F.2d 1469, 1474 (6th Cir. 1993). For example, in Memphis Light, Gas & Water Div. v. Craft, the 

Supreme Court held that Tennessee law conferred upon the plaintiffs a cognizable property interest 

in continued municipal water service. 436 U.S. 1, 11-12 (1978). In reaching this conclusion, the 

Court noted that Tennessee law did not allow for “at will” termination of water service, permitted 

denial of service only “for good and sufficient cause,” and prohibited termination of service except 

“for nonpayment of a just service bill.” Id. at 11 (citations omitted). State law also gave aggrieved 

customers the right to enjoin a wrongful threat to terminate or to bring a subsequent action for 

damages or a refund. Id.  

Because the public utility in Memphis Light had authority to terminate service only for 

cause, and given “[t]he availability of such local-law remedies,” the Court held that the plaintiff 

had “assert[ed] a ‘legitimate claim of entitlement’ within the protection of the Due Process 

Clause.” Id. at 11-12. Following Memphis Light, many other courts, including the Sixth Circuit, 

have recognized a constitutionally protected property interest in continued water service. See 

Mansfield, 988 F.2d at 1474; see also, e.g., Turpen v. City of Corvallis, 26 F.3d 978, 979 (9th Cir. 

1994); DiMassimo v. City of Clearwater, 805 F.2d 1536, 1539-40 (11th Cir. 1986).  
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Like the state statutes that the Supreme Court analyzed in Memphis Light, Ohio law limits 

the termination of water service to specific circumstances and requires certain notice and 

procedures prior to termination.2 Moreover, independently sufficient local sources of law also 

confer a property interest in continued water service. See Brock v. McWherter, 94 F.3d 242, 244-

45 (6th Cir. 1996) (local ordinance, as well as state statute, may be examined to determine whether 

a protected property interest exists for purposes of a procedural due process claim); Kamal v. City 

of Toledo, Dep’t of Pub. Utils., No. 3:13-cv-574, 2014 WL 1493136, at *3 (N.D. Ohio Apr. 14, 

2014) (local law can give rise to a property interest in continued water service). Here, the City of 

Cleveland Codified Ordinances constrain Defendant’s authority to terminate water service except 

for nonpayment of a customer’s account. See Cleveland, Ohio, Code § 535.16. Defendant must 

also provide account holders with written notice of the termination of service at least 15 days prior 

to a shutoff. Id. These provisions provide ample “evidence of . . . [Cleveland’s] recognition of a 

protected interest” in continued water service. Memphis Light, 436 U.S. at 11. 

A property interest in continued water service also independently exists as a result of the 

amended consent order issued in Colegrove v. City of Cleveland, No. 74-1007 (N.D. Ohio June 

25, 1987). See Compl., Ex. A (the “Colegrove Order”). As noted above, a contract may create a 

property interest for purposes of procedural due process. The Colegrove Order explicitly provides 

that Defendant “has the duty and responsibility to provide water/sewer customers with notice and 

an opportunity to be heard prior to termination of service, unless the reason for the termination is 

 
2 See, e.g., Ohio Admin. Code § 4901:1-15-27(B) (water service may be terminated only for 

specific reasons, such as tampering, contamination, waste, or nonpayment); Ohio Admin. Code 

§ 4901:1-15-27(C) (prohibits waterworks companies from terminating or denying service in 

certain circumstances, such as where a customer fails to pay any amount in bona fide dispute); 

Ohio Admin. Code § 4901:1-15-27(B)(3) (customers must be given written notice no less than 14 

days before service is disconnected for nonpayment in those circumstances where termination is 

permitted); Ohio Admin. Code § 4901:1-15-33 (waterworks companies are required to accept and 

process customer complaints and conduct a “fair and complete” investigation of them). 
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to prevent emergency waste.” Colegrove Order, App. A, p. 2. It requires Defendant to provide 

written notice to eligible customers so “that they may request a hearing to dispute the proposed 

termination prior to actual termination of service.” Id. at App. A, p. 3. The notice provided to 

customers must “clearly state the reason for the proposed termination” and include a description 

of the customers’ right to a pre-termination hearing, as well as the process for requesting such a 

hearing. Id. The Colegrove Order further requires Defendant to create a Water Review Board with 

the “authority to review all of the facts related to a proposed termination of water service and to 

make a determination with regard to those facts.” Id. at App. A, pp. 1-4. Shutoff Plaintiffs allege 

that Cleveland has failed to comply with the terms of the Colegrove Order. Compl. ¶¶ 44-45, 144-

46. 

Although Shutoff Plaintiffs were not named parties to the lawsuit that gave rise to the 

Colegrove Order, a property interest in continued water service is nonetheless conferred to them 

as third-party beneficiaries. Under Ohio law, “[a] third-party beneficiary is one for whose benefit 

a promise has been made in a contract but who is not a party to the contract.” McDowell v. Toledo, 

No. L-10-1229, 2011 WL 1457153, at *5 (Ohio Ct. App. Apr. 15, 2011) (citation omitted). In 

McDowell, the plaintiffs successfully enforced a 20-year-old consent judgment requiring notice to 

tenants prior to a water shutoff, even though they were not parties to the original agreement. Id. at 

*1, *5. The court concluded that the plaintiffs were intended beneficiaries with enforceable rights 

under the judgment, as its purpose was to benefit all city residents who were recipients of water 

services. Id. at *5. Here, Shutoff Plaintiffs qualify as third-party beneficiaries to the Colegrove 

Order, as it was intended to benefit all water customers who have accounts with Cleveland Water. 

Cf. Kamal, 2014 WL 1493136, at *9. 

Cleveland contends that because Ohio law and local ordinances expressly provide for 
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disconnection of service for nonpayment, Shutoff Plaintiffs have no rights when they fail to pay 

their bills. Def’s Br. at 16. This argument is directly refuted by Memphis Light: there, the relevant 

underlying law creating the property interest also allowed for disconnection for nonpayment. 436 

U.S. at 11. The fact that continued service was conditioned on the payment of charges properly 

owed did not affect the plaintiffs’ interest, because “the Fourteenth Amendment’s protection of 

‘property’ has never been interpreted to safeguard only the rights of undisputed ownership.” Id. at 

11-12. 

None of the cases Defendant cites negate the property interest here; in fact, they reinforce 

its validity. In Kamal, the court found that the plaintiffs had never set up water accounts with the 

city and were using water illegally. 2014 WL 1493136, at *5, *8, *9. Similarly, Midkiff v. Adams 

Cty. Reg’l Water Dist. involved plaintiffs who were not property owners, a fact fatal to the claims 

in that case. 409 F.3d 758, 763 (6th Cir. 2005). In contrast, Shutoff Plaintiffs all have accounts for 

water service with Cleveland Water, giving them a cognizable property interest in continued 

service, unlike the plaintiffs in Midkiff and Kamal.  

In sum, Ohio law, local Cleveland ordinances, and the Colegrove Order all confer to 

Shutoff Plaintiffs a property interest by constraining municipal authority to terminate water service 

except for specified reasons. Shutoff Plaintiffs have sufficiently alleged a protected property 

interest in continued water service.  

IV. OVERBILLING PLAINTIFFS HAVE ALLEGED A CONSTITUTIONALLY 

PROTECTED PROPERTY INTEREST.  

 

Overbilling Plaintiffs allege that Cleveland’s overbilling procedures violate their rights to 

procedural due process and equal protection. Compl. ¶¶ 148-59. Defendant’s arguments that these 

claims are not properly pleaded must be rejected.  
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First, Defendant argues—without any supporting authority—that Overbilling Plaintiffs’ 

interest in accurate water bills does not rise to the level of a constitutionally protected right. Def’s 

Br. at 17. But the Complaint cites the relevant Ohio law authorizing municipal waterworks 

corporations to assess and collect water charges only in a “sufficient amount” and in the “most 

equitable” manner possible. Compl. ¶¶ 39, 154-55 (citing Ohio Rev. Code Ann. § 743.04(A)). 

Further, subsection (A)(4) of the statute makes clear that municipal officials must assess water 

charges based upon “the actual amount of rents due based upon an actual reading of each 

customer’s meter” and must establish procedures providing fair and reasonable opportunity for 

resolution of billing disputes. Ohio Rev. Code Ann. § 743.04(A)(4) (emphasis added). This confers 

to Overbilling Plaintiffs a property interest in accurate water billing, giving rise to a cognizable 

property interest.3 Cf. Memphis Light, 436 U.S. at 20. Overbilling Plaintiffs have properly pleaded 

a constitutionally protected due process interest by contending that Cleveland has imposed 

inaccurate bills and has failed to give them an opportunity to dispute these inaccuracies.  

Second, Defendant misperceives Overbilling Plaintiffs’ equal protection claim. Overbilling 

Plaintiffs do not allege that Defendant’s billing policies violate substantive due process. Def’s Br. 

at 18. Rather, they allege that Cleveland has violated their rights to equal protection by treating 

them arbitrarily and differently from others similarly situated. See Compl. ¶¶ 8, 12, 157; EJS 

Props., LLC v. City of Toledo, 698 F.3d 845, 864 (6th Cir. 2019). To establish an equal protection 

violation, a party must allege that “(1) the government treated [the plaintiff] differently from a 

similarly situated party, and (2) the government had no rational basis to do so.” EJS Props., 698 

F.3d at 864. The government action need not implicate a fundamental right or a suspect 

 
3 Ohio regulations also recognize the importance of “bona fide” billing disputes, precluding water 

termination until such disputes are resolved. Ohio Admin. Code § 4901:1-15-27(C). Furthermore, 

given that an unpaid water bill can lead to the loss of a home, see, e.g., Compl. ¶¶ 13, 63, a customer 

has a property interest in the accuracy of that bill and the financial payments toward it.  
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classification to give rise to an equal protection claim under rational basis review. See, e.g., Vill. 

of Willowbrook v. Olech, 528 U.S. 562, 565 (2000) (plaintiffs stated an equal protection claim 

based on allegations that a municipality demanded a larger easement from them, compared to other 

property owners seeking access to the water supply). Here, Overbilling Plaintiffs were arbitrarily 

charged erroneously excessive water bills that did not accord with the established water rates 

charged to other customers. Compl. ¶¶ 8, 37-38, 78, 83, 86, 89, 93, 97, 100, 108, 157. There is no 

rational basis for these practices, and no legitimate government interest is served by Defendant’s 

failure to uniformly apply its billing policies and rates to all customers.  

V. PLAINTIFFS DO NOT SEEK MONETARY DAMAGES UNDER THE OHIO 

CIVIL RIGHTS ACT. 

 

Cleveland seeks to dismiss Plaintiffs’ claim for monetary damages under the Ohio Civil 

Rights Act. Def’s Br. at 19-20. But Plaintiffs are not seeking monetary relief under the Ohio law. 

They seek compensatory and punitive damages under the FHA. Compl. at 38; see also 42 U.S.C. 

§ 3613(c)(1); Preferred Props., Inc. v. Indian River Estates, Inc., 276 F.3d 790 (6th Cir. 2002). 

Plaintiffs also request compensatory damages for Cleveland’s constitutional violations. Compl. at 

38; see also King v. Zamiara, 788 F.3d 207, 213 (6th Cir. 2015). This argument is moot.  

CONCLUSION 

 Plaintiffs respectfully request that this Court deny Defendant’s Motion to Dismiss 

Plaintiffs’ Class Action Complaint in its entirety. If the Court finds that Plaintiffs have not 

sufficiently pleaded any of their claims, they respectfully seek leave to amend their Complaint.  
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