
DISTRICT COURT
ADAMS COUNTY, COLORADO

Court Address: 1100 Judicial Center Dr. 
Brighton, CO 80601

Plaintiffs:
FRIENDS OF STRASBURG FIRE, a Colorado 
nonprofit corporation

v.

Defendant:
BOARD OF DIRECTORS OF THE 
STRASBURG FIRE PROTECTION 
DISTRICT #8, a Colorado special district

Attorney for Plaintiffs:
Mario Nicolais, Reg. #38589
KBN Law, LLC
Suite 103-301
Lakewood, CO 80226
720.773.1526
MarioNicolaisEsq@Gmail.com 

COURT USE ONLY

Case Number:

Division:

COMPLAINT 
and 

APPLICATION FOR ORDER FOR IN CAMERA REVIEW

Plaintiff Friends of Strasburg Fire (herein “Friends of Strasburg”), through their undersigned 
counsel, file this complaint against Defendant Board of Directors (the “Board”) of the Strasburg Fire 
Protection District #8 (the “Fire District”), and allege as follows:

INTRODUCTION

This civil action invokes the provisions of the Colorado Open Records Act (“CORA”) calling 
for in camera review of records of executive sessions of public bodies when there are sufficient 
grounds to support a reasonable belief that a closed-door meeting of the public body violated 
provisions of the Colorado Open Meetings Law (“COML”). The action specifically pertains to a 
closed-door executive session conducted by the Board during a public meeting that took place on 
August 15, 2019 (the “August 15th Meeting”).
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Plaintiffs allege three violations of the COML. First, the Board did not conduct a vote to satisfy 
COML requirements to enter into executive session. Second, the announcement of the legal basis for 
entering into executive session was insufficient to satisfy the requirements of the COML, which require
“as much detail as possible without compromising the purpose for which the executive session is 
authorized.” Third, during executive session the Board discussed topics not exempt from public 
discussion and took improper action under the COML.

JURISDICTION, VENUE AND PARTIES

1. This court has jurisdiction over the claims asserted herein under Article VI, § 9(1) of the Colorado 
Constitution, and under § 24-72-204(5.5), C.R.S. of the Colorado Open Meetings Act, and under § 
24-6-402(9), C.R.S., of the Colorado Open Meetings Law.

2. Venue for this civil action is proper in this Court under Rules 98(b)(2) and (c)(1) of the Colorado 
Rules of Civil Procedure and under § 24-72-204(5.5), C.R.S. of the CORA.

3. Plaintiff Friends of Strasburg Fire is a Colorado nonprofit corporation operating under section 
501(c)(4) of the Internal Revenue Code to represent community members, volunteer firefighters 
and other stakeholders in promoting the safe, ethical and quality provision of fire and emergency 
services by the Fire District. Strasburg Fire is entitled to standing under § 24-6-402(9)(a), C.R.S. as 
a “person denied or threatened with denial of any of the rights that are conferred on the public.”

4. Defendant Board of Directors of the Strasburg Fire Protection District #8 is the governing body of a
political subdivision of the State of Colorado.

APPLICABLE STATUTORY PROVISIONS

5. This case is controlled by provisions of the COML and CORA.

Colorado Open Meetings Law

6. Under the COML, the meetings of any “local public body” are subject to requirements of advance 
notice and public access. See §§ 24-6-402(1)(a), (2)(b), and (2)(c), C.R.S.

7. The “underlying intent” of the COML is to ensure that the public is not “deprived of the 
discussions, the motivations, the policy arguments and other considerations which led to the 
direction exercised by the [public body].” Van Alstyne v. Housing Auth., 985 P.2d 97, 101 (Colo. 
App. 1998).

8. “The purpose of the COML, as declared in § 24-6-401, C.R.S. 2006, is to afford the public access 
to a broad range of meetings at which public business is considered; to give citizens an expanded 
opportunity to become fully informed on issues of public importance, and to allow citizens to 
participate in the legislative decision-making process that affects their personal interests.” 
Walsenburg Sand & Gravel Co. v. City Council, 160 P.3d 297, 299 (Colo. App. 2007) (citation 
omitted).
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9. Under the COML, all exemptions from the default rule that a public body’s meetings must be open 
to the public must be strictly construed, ensuring as much public access as possible. See Gumina v. 
City of Sterling, 119 P.3d 527, 530 (Colo. App. 2004) (“In our view, this rule [of a presumption in 
favor of public access] applies with equal force to the executive session exception carved out in the 
Open Meetings Law.”); Zubeck v. El Paso County Ret. Plan, 961 P.2d 597, 600 (Colo. App. 1998) 
(construing both the COML and the CORA in harmony and requiring narrow construction of any 
exemption limiting public access); see also Cole v. State, 673 P.2d 345, 349 (Colo. 1983) (“As a 
rule, [the Open Meetings Law] should be interpreted most favorably to protect the ultimate 
beneficiary, the public.”).

10. Under the COML, a public body may conduct an “executive session” only if the
body “strictly complies” with the procedural requirements for announcing and conducting such 
closed meetings. See § 24-6-402(3), C.R.S.; see also Gumina v. City of Sterling, 119 P.3d 527, 532 
(Colo. App. 2004) (“We conclude that because the Council did not strictly comply with the 
requirements for convening an executive session, the two sessions were open meetings subject to 
the public disclosure requirements of the Open Meetings Law.”) In Gumina, the lower court ruled 
that even though there was evidence of a violation of the Act regarding the subject of the executive 
session, this was not sufficient to define the meeting as open. The Court of Appeals reversed this 
decision, finding that strict compliance was required by public bodies. (“Strictly construing the 
executive session provisions, and considering the legislative intent of the statute that favors public 
access to meetings of local public bodies, we conclude that if a local public body fails strictly to 
comply with the requirements set forth to convene an executive session, it may not avail itself of 
the protections afforded by the executive session exception.”)

11. The COML’s narrow exemption for a local public body’s “conferences with an attorney” allows for 
a closed-door discussion only “for purposes of receiving legal advice on specific legal questions.” 
See § 24-6-402(4)(b), C.R.S. This provision, however, may not be invoked to bar public access to 
deliberations by members of a local public body on matters that do not narrowly constitute the 
receipt of legal advice on a specific legal question. Moreover, a local public body may not use the 
“mere presence or participation” of the body’s attorney at a closed-door meeting as the basis for 
excluding the public from observing the discussion. See id.

12. If a public body properly and publicly announces the topic to be discussed in an executive session 
that is authorized by the COML, and thereafter votes in public to convene an executive session, the 
public body can meet behind closed doors for purposes of discussing only the subject matter that it 
had announced and voted on. Under the COML, the burden is on the public body that conducted an 
executive session to demonstrate that the closed meeting was proper. Cf. Zubeck v. El Paso County 
Retirement Plan, 961 P.2d 597, 600 (Colo. App. 1998).

13. Moreover, a public body may not adopt “any proposed policy, position, resolution, rule, regulation 
or formal action” during an executive session, other than the approval of minutes of a prior closed 
meeting. See § 24-6-402(4), C.R.S.

14. The Colorado Supreme Court has held that the prohibition against the closed-door adoption of a 
proposed position includes a ban on informal decision-making, even when the informal closed-door
decision is subsequently approved in a public vote. See Hanover Sch. Dist. No. 28 v. Barbour, 171 
P.3d 223, 228 (Colo. 2007) (noting prior holding that “important policy decisions cannot be made 
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informally”) (citation omitted); see also WorldWest LLC v. Steamboat Springs Sch. Dist. RE-2 Bd. 
of Educ., Case No. 07-CA-1104, 37 Media L. Rep. (BNA) 1663, slip op. at 27 (Colo. App. Mar. 26, 
2009) (concluding that a school board violated the COML by “adopting a position in a closed 
session”) (copy attached hereto in Appendix of Additional Case Authority); Walsenburg Sand & 
Gravel v. City Council, 160 P.3d 297, 299-300 (Colo. 2007) (holding that an allegation that the 
mayor and the city council accepted a bid for purchase of real estate during an executive session 
adequately stated a violation of the Open Meetings Law); Van Alstyne v. Housing Auth., 985 P.2d 
97, 101 (Colo. App. 1999) (“[A] public body’s meeting is not in compliance with the Open 
Meetings Law if it is held merely to ‘rubber stamp’ previously decided issues.”).

15. Finally, in any suit in which the Court finds a violation of the COML, the Court must – without 
discretion – award the reasonable attorney’s fees of the citizen who sought the finding of a violation
of the statute. See § 24-6-402(9)(b), C.R.S.; see also Van Alstyne, 985 P.2d at 99-100 (finding 
reversible error in the failure to award attorney’s fees to a citizen who prevailed in establishing a 
violation of the COML because “the trial court overlooked the General Assembly’s establishment of
mandatory consequences for a violation of the statute”) (emphasis added).

The Colorado Open Records Act’s Provisions 
for In Camera Review of Executive Session Meetings

16. Under the COML, the record of a properly convened executive session meeting is generally 
considered confidential. With respect to a properly convened executive session (following a legally 
sufficient announcement and vote) there is no confidentiality with respect to an audio recording if 
the public body’s closed-door executive session is found to have included discussions of matters not
properly the subject of a closed session under the limited exemptions of the COML or if the public 
body “adopted a proposed policy, position, resolution, rule, regulation, or formal action in 
contravention” of the requirements of the COML. § 24-6- 402(2)(d.5)(II)(C), C.R.S.

17. Indeed, the COML expressly declares that the minutes of any meeting “at which the adoption of 
any proposed policy, position, resolution, rule, regulation, or formal action occurs . . . shall be taken
and promptly recorded, and such record shall be open to public inspection.” § 24-6-402(2)(d)(II), 
C.R.S. (emphasis added).

18. The COML and the CORA provide exceptions to the otherwise mandatory confidentiality of 
executive session recordings. See §§ 24-6-402(2)(d.5)(II) and 24-72-04(5.5), C.R.S.

19. Under the CORA, “any person who seeks access” to the record of an executive session of a public 
body may apply to a District Court for an order directing that the record of the closed session be 
provided to the court for in camera review. See § 24-72-204(5.5)(a), C.R.S.

20. In order to obtain such an in camera review, the applicant must “show sufficient grounds to support
a reasonable belief” that during the executive session the public body engaged in a “substantial 
discussion of any matters not enumerated in section 24-6-402(3)(a) or (4),” i.e., the provisions 
listing the limited topics for which an executive session may be called, or that during the executive 
session the public body “adopted a proposed policy, position, resolution, rule, regulation, or formal 
action.” See § 24-72-204(5.5)(a), C.R.S.
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21. Upon such a showing of a reasonable basis to believe that the executive session provisions of the 
COML were violated, the Court must conduct an in camera review of the recording of the public 
body’s closed meeting to determine whether in fact any substantial discussion of a non-exempt 
topic occurred during the closed discussion or whether the public body adopted any proposed 
policy, position, resolution or formal action during the closed meeting. See § 24-72-204(5.5)(b)(I), 
C.R.S.

22. If the Court concludes that the recording of a public body’s closed meeting shows a violation of the 
COML, then the Court must allow public inspection of those portions of the record. See § 24-72-
204(5.5)(b)(II), C.R.S.

23. Under § 24-72-204(5)(a), persons requesting public inspection of records pursuant to § 24-72-
204(5.5) need not provide advance notice to the custodian of records.

GENERAL FACTUAL ALLEGATIONS

24. Strasburg Fire Protection District #8 is organized and operated as a special district under Colorado 
law.

25. The Fire District is a “local public body” under the COML.

26. The First District is governed by a board of directors. The Board consists of five (5) individuals 
elected by the citizens of Strasburg. 

27. The Board elects one member to serve as the president. Don Sherer (“Sherer”) currently serves as 
the elected Board President.

28. The Board reviews and approves all contracts and expenses of funds spent by the Fire District.

29. Frank Fields is the fire chief (“Fire Chief”) for the Fire District.

30. Sherer owns a diesel repair shop, Sherer Auto Service, Inc. (“Sherer Auto Service”), in Bennett, 
Colorado, and provides vehicle maintenance services to the Fire District. 

31. Friends of Strasburg Fire has publicly taken a position that the provision of vehicle maintenance by 
Sherer Auto Service represents a conflict of interest in violation of state law.

32. During a meeting of the Fire District Board of Directors on August 15, 2019 (“August 15th 
Meeting”) the Board received public comment on the topic of vehicle maintenance during the open,
public portion of the meeting. 

33. During the August 15th Meeting the Board received comment from the Fire Chief on the topic of 
vehicle maintenance during the open, public portion of the meeting.

34. The Board did not engage in any substantive discussion of vehicle maintenance among members 
during the open, public portion of the meeting. Specifically, the Board did not formulate or adopt 
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any policies or positions in regard to vehicle maintenance during the open, public portion of the 
meeting.

35. Subsequent to public comment, the Fire District announced that it would meet in executive session 
to receive “specific privileged legal advice regarding contracts and employment manual 
interpretations.” 

36. Neither the specific contract(s) nor any specific sections of the Fire District’s employment manual 
were identified as topics of conversation during the executive session. 

37. The announcement of the executive session was only made verbally during the August 15th 
Meeting and was not contained in the posted notice of the August 15th Meeting.

38. During the August 15th Meeting, the Board did not take a vote to enter into executive session.

39. The Fire Chief was present during the first portion of executive session before being dismissed as 
the Board continued the executive session. 

40. Immediately after exiting the executive session and reconvening the meeting, and without any 
further discussion, the Board provided detailed instructions to the Fire Chief regarding vehicle 
maintenance.

41. Subsequent to instructing the Fire Chief in regard to vehicle maintenance, the Board adjourned the 
August 15th Meeting.

42. Upon information and belief, during the executive session, the Board discussed matters not 
properly subject of an executive session. Specifically, the Board engaged in substantial discussion 
of matters not enumerated by the COML for exemption and proceeded to formulate and adopt 
public policy on the topic of district vehicle maintenance during the executive session.

First Claim for Relief
Violations of Colorado Open Meetings Law

43. Plaintiffs incorporate by reference each and every allegation contained in the previous paragraphs 
of this Complaint.

44. The Board of Directors of the Fire District violated the COML in connection with the August 15th 
Meeting in the following ways:

a) The board did not conduct a vote to satisfy the requirement for a two-thirds affirmative 
agreement to enter into the executive session.

b) The attorney’s announcement of the legal basis for entering into the executive session was 
insufficient to satisfy the requirements of the COML, which require “as much detail as possible 
without compromising the purpose for which the executive session is authorized.”
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c) The public actions of the Board upon exiting executive session suggest that the discussion in 
executive session strayed outside of authorized topics, even in light of the purposefully 
overbroad and vague description of subjects provided.

45. Accordingly, the portion of the recording of that executive session described above are, under the 
precedents discussed above, “public records” subject to inspection under the CORA.

46. Plaintiffs have established a good faith basis for their reasonable belief that the Board’s executive 
session conducted during the August 15th Meeting included a substantial discussion of nonexempt 
topics and also involved the formulation and adoption of a proposed policies and positions.
 

47. As a result, pursuant to § 24-72-204(5.5)(b)(I), C.R.S., Plaintiffs are entitled to an order from this 
Court directing that the Board submit its audio recordings of the executive session to the Court for 
in camera review to determine whether any portion of the recording should be released to the 
public.

Prayer for Relief

WHEREFORE, the Plaintiffs pray for judgment in their favor and against the Board as follows:

A) The court should immediately enter an order for in camera review as described in the following 
Application for Order of In Camera Review, directing the Board to submit the full and complete 
audio recording of its executive session discussion on August 15, 2019 to the court for an in 
camera review;

B) The court should conduct, as soon as practical, an in camera review of the audio recordings;

C) Upon review of the audio recordings of the executive session at issue here, the court should enter an
order finding and declaring that:

i. Certain contents of the audio recordings are deemed to be open to public inspection because the 
closed meetings of the Board involved substantial discussion of matters not permitted to be 
discussed in executive session, because the announcement of the executive session did not 
satisfy statutory requirements for specificity, and because the Board was not strictly compliant 
with the voting requirements of the COML to enter into executive session.;

ii. Plaintiffs are entitled to inspect and copy certain contents of the audio recordings;

iii. Plaintiffs are entitled to an award of their reasonable attorney’s fees and costs under the
Colorado Open Meetings Law; and

iv. Plaintiffs are entitled to such other and further relief as the Court deems proper and just.
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Application for Order of   In Camera   Review  

A) In addition to any other relief otherwise available to them, Plaintiffs apply for an order for in 
camera review under § 24-72-204(5.5)(a), C.R.S.

B) Plaintiffs have established sufficient grounds to support a reasonable belief that the Board 
conducted substantial discussions of non-exempt matters or formulated or adopted a policy or 
position during a closed meeting executive session.

C) Plaintiffs have established sufficient grounds to support a reasonable belief that the Board did not 
strictly adhere to the requirements for entering into an executive session.

D) Under § 24-72-204(5.5)(a), C.R.S., Plaintiffs are entitled to – and hereby apply for – an order for in
camera review. Such an order should direct the Board to submit forthwith to the court the audio 
recording of the Board’s executive session meeting on August 15, 2019.

E) Upon such a submission, under § 24-72-204(5.5)(b), C.R.S., the court should determine whether 
any portion of the tape-recording reflects a substantial discussion of an non-exempt topic and 
whether any portion reflects the adoption of any proposed position by the Board. Additionally, the 
court should apply the law in light of above-cited caselaw regarding the requirement for strict 
compliance with the requirements of the COML in order for the public body to take advantage of 
executive session protections, notwithstanding the contents of the meeting. To the extent that the 
court finds such violations of the COML, the court should order that the audio recordings be made 
available for public inspection.

F) A proposed order for this application is attached.

Dated this 11th day of September 2019.

KBN LAW, LLC

s/ Mario Nicolais                                                              
Mario Nicolais
Attorney for Plaintiffs
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