
MONTANA EIGHTH JUDICIAL DISTRICT COURT, CASCADE COUNTY 

JANELLE YATSKO AND DALE 
YATSKO, 

Petitioners, 

vs. 

CITY OF GREAT FALLS, 

Respondent. 
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) 

Cause No. ADV-22-308 

FINDINGS OFF ACT, 
CONCLUSIONS OF LAW, 
AND ORDER GRANTING 
PERMANENT INJUNCTION 

This matter came for a preliminary injunction hearing on August 11, 2022. Raph Graybill 

represented the Petitioners. Jeff Hindoien and David Dennis represented the Respondent, City of 

Great Falls ("City") . At the conclusion of the preliminary injunction hearing, the parties agreed 

no factual disputes exist. The parties stipulated to the Court ruling on the merits of the Petition for 

Declaratory Relief and Permanent Injunction and the Counter-Petition for Declaratory Relief. The 

parties submitted supplemental briefs following the August 11, 2022, hearing. Petitioners' First 

Supplemental Brief was filed August 13, 2022. The City ' s response was filed August 26, 2022. 

The City's Supplemental Brief was filed August 19, 2022. Petitioners' response was filed August 

25, 2022. Petitioners filed a Notice of Submittal on August 25, 2022. The City filed a Notice of 

Issue on August 26, 2022. The matter is ripe for decision. 

Based on its review of the record and arguments made during the injunction hearing and in 

accordance with Mont. R. Civ. P. 52(a)(l), the Court issues the following : 



Findings of Fact1 

1. Petitioners, Dale and Janelle Yatsko, reside in Cascade County. They are licensed 

by the State of Montana to cultivate and dispense medical and adult-use cannabis. They operate 

Green Creek Dispensary, which is located in Cascade County outside the City. 

2. The City is a political subdivision of the state of Montana. It is a municipality with 

a charter form of government and possesses self-government powers. The City issues Safety 

Inspection Certificates ("SIC"). The City Commission adopts ordinances, supervises zoning 

regulation in the City, and reviews decisions by City staff to deny Safety Inspection Certificates. 

3. Cascade County voters approved Initiative 190 in the 2020 general election. I-190 

legalized the possession, cultivation, and sale of adult-use cannabis in Montana. 

4. The Montana Legislature Amended I-190 in the 2021 Legislative Session through 

House Bill 701. House Bill 701 is codified in part at§ 16-12-301 , MCA. 

5. The State of Montana licenses the Yatskos to operate Green Creek Dispensary, 

located in Cascade County, which they have operated for 14 years. The State of Montana first 

licensed the Yatskos to cultivate and dispense medical cannabis. After the passage of I-190 and 

House Bill 701 , the State of Montana, Department of Revenue, Cannabis Control Division 

("Department") licensed the Yatskos to cultivate and dispense adult-use cannabis. 

6. In early 2022, the Yatskos secured a location in the City to operate a second location 

of their adult-use cannabis dispensary. The Department confirmed through its inspector that the 

proposed location complies with state law site requirements. 

1 The City stipulated in its briefing and at the injunction hearing that there are no facts in dispute. Accordingly, the 
Court takes its Findings of Fact from the Petition for Declaratory Relief, Preliminary Injunction, and Permanent 
Injunction. 
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7. On February 10, 2022, the Yatskos completed a Safety Inspection Certificate 

("SIC") application provided by the City and sought to obtain an inspection of their proposed 

adult-use dispensary site within City limits. 

8. Great Falls Fire Rescue personnel did not process the application and referred the 

Yatskos to the City Attorney. The Yatskos met with the City Attorney' s office, during which is 

was confirmed the City would not process the application or otherwise assist the Yatskos with 

their application. 

9. On February 24, 2022, the Yatskos, through counsel, contacted the City to confirm 

its position that it refused to process their application. On March 16, 2022, City Manager Greg 

Doyon responded to the Yatskos and denied their permit application. The City Manager cited 

Great Falls City Ordinance 3054, now OCCGF 17.20.3 .070. The City Manager wrote that "the 

City ' s zoning regulations [were] enacted specifically to prohibit any medical marijuana activities 

inside the City." The letter went on to read, " [a]lthough the State of Montana has now legally 

authorized certain activities relating to adult-use marijuana," the City would deny the permit 

because "there have been no changes on the federal law front with respect to marijuana-related 

activities." 

10. On March 21, 2022, the Yatskos appealed the City Manager' s decision. On March 

25 , 2022, the City Attorney notified the Yatskos that the City Commission would consider the 

Yatskos' appeal at a special meeting on April 19, 2022 . The Yatskos, through counsel, told the 

City Commission during the April 19, 2022, special meeting that they received all necessary 

clearances from the State of Montana to operate their second location within City limits and could 

be operational within several weeks of the City processing their SIC Application. On April 19, 

2022, the City Commission held its special meeting and denied the Yatskos' appeal. 
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11. The Yatskos assert their rights are injured because of the City ' s refusal to process 

their application to operate a cannabis dispensary within the City. 

12. The Yatskos seek a judicial declaration that the cultivation and sale of adult-use 

cannabis is legal within the City, and City ' s Ordinance 3054, OCCGF 17.20.3.070 is preempted 

to the extent it conflicts with§ 16-12-301 , MCA. 

13. The Yatskos seek permanent injunctive relief requiring the City to process the 

Yatskos' SIC application without using City Ordinance 3054, OCCGF 17.20.3.070 to reject the 

application because that ordinance is preempted to the extent it conflicts with§ 16-12-301 , MCA. 

14. The City seeks a judicial declaration that it retains the legal authority, as a charter 

municipality with self-government powers, to completely prohibit marijuana businesses from 

operating within the City. 

Based on the foregoing Findings of Fact, the Court makes the following: 

Conclusions of Law 

1. This Court has jurisdiction over the parties and the subject matter. Mont. Code 

Ann.§ 27-8-201. 

2. Venue is proper. § 25-2-126(3), MCA. 

3. "[A] final injunction may be granted to prevent the breach of an obligation existing 

in favor of the applicant where . .. pecuniary compensation would not afford adequate relief." § 

27-19-102( 1 ), MCA. Pecuniary compensation would not afford adequate relief in this case. The 

City rejected the Yatskos ' SIC application based on City Ordinance 3054, OCCGF 17.20.3.070 

leaving them no other avenue to open their business within the City. Injunctive relief to prevent 

the City from enforcing its ordinance or otherwise refusing to process the Yatskos ' application is 

the only means of relief available to the Yatskos. 
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4. In the construction of a statute, the office of the judge is simply to ascertain and 

declare what is in terms or in substance contained therein, not to insert what has been omitted or 

to omit what has been inserted. Where there are several provisions or particulars, such a 

construction is, if possible, to be adopted as will give effect to all. 1-2-101 , MCA. 

5. The language of§ 16-12-301 , MCA, is clear and unambiguous as is the legislature' s 

intent found within it. Section 16-12-301 , MCA, sets up a comprehensive system for recreational 

marijuana. It designates "red" counties, where the voters did not vote in favor of recreational 

marijuana legalization in 2020, and "green" counties, where the voters voted in favor of 

recreational marijuana legalization. § 16-12-301 (1) & (7), MCA. It prohibits recreational 

marijuana businesses in "red" counties until the voters vote in favor of recreational marijuana at 

either the municipal or county level. § 16-12-301 (3)-(6), MCA. It permits a recreational marijuana 

business in counties where the voters voted in favor of recreational marijuana in 2020 until the 

voters vote to prohibit it. § 16-12-301(7), MCA. The voters in Cascade County voted in favor 

legalizing recreational marijuana in 2020. Cascade County is a "green" county under § 16-12-

301 , MCA. 

6. Section 16-12-301 (7)(a), MCA, provides, in pertinent part," ... [A] county in which 

the majority of voters voted to approve Initiative Measure No. 190 in the November 3, 2020, 

general election may vote to prohibit the previously approved or allowed operations within the 

jurisdiction." In essence, it gives the voters in a "green" county or municipality another chance to 

prohibit marijuana businesses from operating in their county or city. No such election has occurred 

in either Cascade County or the City. The City recently chose to place the question of whether to 

prohibit the previously approved marijuana operations to City voters on the November 8, 2022, 
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ballot. The Court makes no determination herein relating to that action by the City2 other than 

finding the City recognizes that prohibiting previously approved marijuana operations should be 

put to City voters as set forth in § 16-12-301 (7), MCA. As it stands, because voters in Cascade 

County voted to approve Initiative Measure No. 190 in 2020, recreational marijuana remains legal 

in the City until City voters decide otherwise. The legislative amendments from the 2021 

Legislative Session remain in effect. Legalization of recreational marijuana in Cascade County 

and the City of Great Falls includes the use of marijuana for recreational purposes and the 

cultivation and sale of marijuana for recreational purposes. 

7. Section 16-12-301(2)(a), MCA, provides: 

To protect the public health, safety, or welfare, a local government may by 
ordinance or otherwise regulate a marijuana business that operations within the 
local government's jurisdictional area. The regulations may include but are not 
limited to inspections of licensed premises, including but not limited to indoor 
cultivation facilities, dispensaries, manufacturing facilities, and testing laboratories 
in order to ensure compliance with any public health, safety, and welfare 
requirements established by the department or the local government. 

8. The City argues its Ordinance 3054, OCCGF 17.20.3.070, is a valid exercise of its 

regulation authority in § 16-12-301 (2)(a), MCA. The Court concludes it is not. The word 

"regulate" is not specifically defined in Title 16, Chapter 12, MCA. The duty of a judge is to look 

at the words of a statute and ascribe to them their plain meaning. Baitis v. Dep 't of Revenue, 2004 

MT 17, ,r 25, 319 Mont. 292, 83 P.3d 1278 (citing§ 1-2-101, MCA). The plain language of§ 16-

12-301(2)(a), MCA, permits a local government to "by ordinance or otherwise regulate a 

marijuana business that operates within the local government's jurisdictional area." (Emphasis 

added). The statute goes on to cite examples of what that regulation includes such as, "inspections 

2 An election will occur on November 8, 2022, on whether or not to prohibit marijuana operations in the City, which 
was at the behest of the City. Nothing in this Court' s Order shall be construed as a ruling on the process chosen by 
the City for bringing that ballot measure to the voters. 
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of licensed premises, including but not limited to indoor cultivation facilities, dispensaries, 

manufacturing facilities , and testing laboratories." Id. The purpose of this regulation as stated by 

the clear language of that section is to "ensure compliance with any public health safety, and 

welfare requirements established by the department or local government." Id. The clear language 

of the statute contemplates only regulation of a marijuana business in operation. It does not allow 

for an interpretation which gives the City authority to regulate all marijuana businesses out of 

existence by completely prohibiting it. City voters in "green" counties are the only body given the 

power to prohibit a marijuana business under the statue. The City ' s enforcement of its Ordinance 

3054, OCCGF 17.20.3.070 operates to prohibit marijuana businesses within the City. The City ' s 

assertion of its ordinance to prohibit a marijuana business directly contravenes the very purpose of 

§ 16-12-301 (2)(a) & (7) which allows a marijuana business to operate in a "green" Cascade County 

and the City until City voters say otherwise. The City ' s ordinance is not a valid regulation. As 

such, it violates§ 16-12-301(2)(a) & (7), MCA, by creating a "red" city within a "green" county 

without voter approval. 

9. The City next argues its ordinance is valid because it is a municipality with a charter 

form of government and possessing self-government powers. It directs the Court to § 7-1-113 , 

MCA. Section 7-1-113 , MCA, provides: 

( l ) A local government with self-govenunent powers is prohibited the exercise 
of any power in a manner inconsistent with state law or administrat ive regulation 
in any area affirmatively subjected by law to state regulation or control. 

(2) The exercise of a power is inconsistent with state law or regulat ion if it 
establishes standards or requirements which are lower or less stringent than those 
imposed by state law or regulation. 

(3) An area is affirmatively subjected to state control ifa state agency or o fficer 
is directed to establish admi nistrative ru les governing the matter or if 
enforcement of standard s or requirements established by statute is vested in a 
state office r or agency. 
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10. The Department licenses and regulates the cultivation, manufacture, transport, and 

sale of marijuana as allowed by Title 12, Chapter 16 and has the power to administer and enforce 

Chapter 16. § 16-12-103 , MCA (Emphasis added). A recreational marijuana business is an area 

affirmatively subjected to state control. See§ 7-1-113(3), MCA. The City's ordinance is valid 

unless it is "inconsistent with state law or administrative regulation." See § 7-1-113(1 ), MCA. The 

City argues its ordinance is not inconsistent with state law or regulation because it does not 

establish "standards or requirements which are lower or less stringent than those imposed by state 

law or regulation." See§ 7-1-113(2), MCA. Simply put, § 7-1-113(2), MCA, permits the City to 

enact more stringent laws than those imposed by state law or regulation. The City argues its 

ordinance, which prohibits marijuana businesses within the City, is a valid exercise of its self

government powers under§ 7-1-113, MCA, and therefore is a valid ordinance. 

11 . Section 7-1-111 , MCA, contains a non-exhaustive list of powers local governments 

with self-governing powers are prohibited from exercising. State law can expressly place 

limitations on local governments with self-governing powers. In this way, state law can "preempt" 

otherwise valid local ordinances. The City has the power to enact ordinances so long as the 

ordinance is not expressly preempted or in conflict with state law. City of Missoula v. Franklin, 

2018 MT 218, ~ 7, 392 Mont. 440, 425 P.3d 1285. The Montana Supreme Court has found city 

ordinances which directly conflict with state law to be invalid. City of Missoula v. Fox, 2019 MT 

250, 297 Mont. 388, 450 P.3d 898; City of Missoula v. Franklin , 2018 MT 218, 392 Mont. 440, 

425 P.3d 1285; City of Helena v. Svee, 2014 MT 311 , 377 Mont. 158, 339 P.3d 32. The powers 

of a local government operating under a self-governing charter must be liberally construed, with 

reasonable doubts resolved in favor of the existence of local government power. Id. 
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12. The question the Court must resolve is whether the City's ordinance violates § 7-

1-113, MCA, whether§ 16-12-301, MCA, is an express limitation on the City's power to prohibit 

marijuana businesses within City limits, or whether the City's ordinance directly conflicts with 

state law and should be invalidated to the extent is conflicts with§ 16-12-301, MCA. 

13. In City of Missoula v. Fox, 2019 MT 250,297 Mont. 388,450 P.3d 898, a Missoula 

ordinance required background checks on gun sales. It was challenged as inconsistent with § 7-1-

111 (9), MCA, and§ 45-8-351(1), MCA. The Montana Supreme Court found that the Missoula 

ordinance violated the express limitation in § 45-8-351 (1 ), MCA, on regulation of the purchase, 

sale, or other transfer of firearms. Although the Missoula ordinance was more restrictive than state 

law, the express limitation on the city's powers in § 45-8-351 (1 ), MCA acted to invalidate the 

background check ordinance. 

14. In City of Missoula v. Franklin, 2018 MT 218, 392 Mont. 440, 425 P.3d 1285, a 

Missoula ordinance imposed a $25 surcharge on state-level misdemeanor crimes. The Montana 

Supreme Court found that the Missoula ordinance violated the state criminal sentencing statutory 

scheme because state laws set the various penalties, fines, and surcharges in Titles 45 and 46. The 

legislature did not include an express provision permitting local governments to impose their own 

surcharges for state-level misdemeanor crimes. Therefore, the City of Missoula had no authority 

to act in the area of surcharges for state-level crimes, and the ordinance was invalidated. 

15. In City of Helena v. Svee, 2014 MT 311, 377 Mont. 158, 339 P.3d 32, a Helena 

ordinance was determined to be an impermissible building code and not a zoning ordinance. As a 

building code, it directly conflicted with the state building code and was invalidated. 

16. The Court concludes City Ordinance 3054, OCCGF 17.20.3.070, is in direct 

conflict with § 16-12-301, MCA, which establishes that Great Falls is a "green" city in a "green" 
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county unless the voters choose to prohibit recreational marijuana. The City has the power under 

§ 16-12-301(2), MCA to regulate by ordinance marijuana businesses operating in the City. 

However, the only power to prohibit a marijuana business in a "green" county or city belongs to 

the voters within the county or city at issue. § 16-12-301 (7), MCA. Like the surcharge in City of 

Missoula v. Franklin , the City of Great Falls ' ordinance acts in an area over which the state has 

exclusive control - recreational marijuana businesses in "green" cities and counties. As set forth 

above, the City ' s ordinance does not regulate recreational marijuana within the City; it prohibits 

it. The City ' s ordinance has been enforced to prohibit recreational marijuana businesses within the 

City. This is a clear conflict with state law. State law exclusively controls where recreational 

marijuana is legal and where it is illegal, as well as providing a process for voters in cities and 

counties to change whether they are a "green" or "red" city or county. The City's enforcement of 

its ordinance conflicts with§ 16-12-301 , MCA, and the will of the voters in 2020. 

17. When a local ordinance is in direct conflict with state law, the ordinance must be 

invalidated. Franklin , ,r,r 7-15 , see also City of Helena v. Svee at FN 2. City Ordinance 3054, 

OCCGF 17.20.3.070, must be invalidated to the extent it conflicts with§ 16-12-301 , MCA. 

18. The Court does not conclude§ 16-12-301 , MCA, imposes an express limitation on 

the City of Great Falls . 

19. The Court concludes that, because City Ordinance 3054, OCCGF 17.20.3 .070 is in 

direct conflict with § 16-12-301 , MCA, it is inconsistent with state law. Because the Yatskos' 

marijuana business is an area affirmatively subjected to state control, the City is prohibited from 

any exercise of power inconsistent with the clear language of § 16-12-301 , MCA as set forth 

herein. § 7-1-113(1), MCA. 



20. Returning to the injunctive reliefrequested, this Court should prohibit the City from 

using City Ordinance 3054, OCCGF 17.20.3.070 as the basis to deny or refuse to process Yatskos' 

SIC application. 

21. The Yatskos raised constitutional issues in their application for injunction. The 

Montana Supreme Court "has repeatedly recognized that courts should avoid constitutional issues 

whenever possible." City of Helena v. Svee, i1 30. The Court will not rule on the constitutional 

issues raised by the Yatskos, who seek only injunctive relief and not monetary relief, as the Court 

has been able to resolve this case through its statutory interpretation of§ 16-12-301, MCA. 

Based on the foregoing Findings of Fact and Conclusions of Law, the Court issues the 

following: 

ORDER ON PERMANENT INJUNCTION 

IT IS HEREBY ORDERED as follows : 

1. Janelle and Dale Yatsko' s request for a permanent injunction is GRANTED. More 

particularly, the City of Great Falls is prohibited from using Ordinance 3054, OCCGF 17.20.3.070 

as the basis to deny Yatskos' SIC application or to otherwise refuse to process the SIC application. 

2. The City of Great Falls ' Counter-Petition for Declaratory Relief is DENIED. 

3. Each party shall pay their own attorney fees and costs. 

DECLARATORY JUDGMENT 

1. Pursuant to§ 16-12-301, MCA, the cultivation and sale of adult-use cannabis is 

authorized by state law within Cascade County, including within the City of Great Falls; 

2. City of Great Falls Ordinance 3054, OCCGF 17.20.3.070 is preempted to the 

extent is conflicts with§ 16-12-301, MCA; 
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3. The City of Great Falls is required to process the Yatskos' SIC application 

without undue delay. 

DA TED this 11th day of October 2022. 

c: Raph Graybill 
David Dennis 

------ -
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DA YID J. GRUBICH 
DISTRICT COURT JU Gf 


