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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

 
 

Civil Action No.   19-cv-00027-PAB-KMT     

Cheryl-Lee Ellen Berreth and Darrell Lynn Berreth,  

 
Plaintiffs; 

 
v.  
      
Patrick M. Frazee, 
 

Defendant. 
 

____________________________________________________________________________________ 
 

DEFENDANT’S MOTION TO DISMISS PURSUANT TO FED.R.CIV.P. 12(b)(6) 
____________________________________________________________________________________ 

            

 Comes now defendant Patrick Frazee and moves to dismiss the complaint because 

Plaintiffs fail to state a claim upon which relief can be granted.  Fed.R.Civ.P. Rule 12(b)(6).  

Plaintiffs make four claims against the defendant, all of which are for the wrongful death of 

Kelsey Berreth.   

 Conferral with opposing counsel is not required for a Rule 12 motion where, as here, the 

deficiency is not correctable by amendment.  See, D.C.COLO.LCivR 7.1(b)(2) and this Court’s 

Practice Standards, ¶ III., F., 2. 

BASES FOR DISMISSAL 

 This is a diversity tort action governed by Erie v. Thompkins, 304 U.S. 64, 78 (1938):  

“Except in matters governed by the Federal Constitution or by Acts of Congress, the law to be 

applied in any case is the law of the State.  And whether the law of the State shall be declared by 

its Legislature in a statute or by its highest court in a decision is not a matter of federal concern. 

There is no federal general common law.”  In Colorado, a claim for wrongful death is a statutory 

claim.  When a decedent has either a surviving spouse or child, the decedent’s parents do not 
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have standing to bring a claim of wrongful death.  Here, decedent Kelsey Berreth is survived by 

her one year old daughter, KF.  Therefore, plaintiff parents lack standing to bring a wrongful 

death lawsuit against the defendant.   

 Further, plaintiffs are unable to file an amendment in attempt to cure the defect in their 

complaint, because, since the parents lack standing, the court has no jurisdiction over the 

purported claim at the commencement of the lawsuit.  Therefore, there is no plaintiff before the 

court with a valid cause of action and thus there is no proper party available to amend the 

complaint. 

 In addition to the wholly sufficient reasons stated above for dismissal, the parents have 

no intentional infliction of emotional distress claim because they were not the targets of the 

alleged actions causing the alleged wrongful death of Kelsy Berreth nor were they physically 

present or physically injured on the occasion of the alleged wrongful death.  

WHAT MUST BE ALLEGED BUT WAS NOT 

   The Element that plaintiffs must alleged to survive a motion to dismiss is that they 

are the parents of decedent Kelsey Berreth, who died without a surviving spouse or child.  

This the plaintiffs did not and cannot do.   

 Therefore, pursuant to Rule 12(b)(6) the claims against defendant Patrick Frazee must be 

dismissed because: (1) plaintiff parents failed to properly plead a wrongful death claim by 

omitting the necessary element that decedent died without spouse or child; and (2) the 

decedent in fact has a surviving child, KF.   

PREFACE 

 We begin by quoting from Gregory R. Giometti, Handbook of Colorado Wrongful Death 

Law, Third Ed. (CLE in Colo., Inc. 2015), § 2.3, p. 6, “Proper Parties Under C.R.S. 13-21-201:”   
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“Parents of a decedent have a right to bring an action for wrongful death only in limited 

circumstances.  Pursuant to § 13-21-201(1)(c)(I), parents may commence an action if the 

deceased is . . . an unmarried adult without descendants. . . .”  (emphasis supplied).  We cite 

to Giometti not because we believe this secondary source is necessarily authoritative, but to 

demonstrate that the law in Colorado is so absolutely clear on this issue that it is explained in 

handbooks published by the Colorado Bar Association.   

COLORADO LAW GOVERNS WRONGFUL DEATH CLAIMS 

 As discussed above, Erie v. Thompkins, supra, establishes that because plaintiffs have 

claimed jurisdiction based on diversity of citizenship, the validity of the plaintiffs’ complaint for 

wrongful death is determined by the law of wrongful death in Colorado.  In Colorado, there is no 

common law cause of action for wrongful death.  A Colorado wrongful death claim is a creature 

of statute and it is only through the statutory scheme that such a suit may be brought.   

 The Colorado Wrongful Death statute is found at C.R.S. §13-21-201.  The order of 

priority for bringing a lawsuit per subsection (1)(a) after the first year of death is: 

 In the first year after such death: 

 

(I) By the spouse of the deceased; 

(II) Upon the written election of the spouse, by the spouse and the heir or heirs of  

   the deceased; 

(III) Upon the written election of the spouse, by the heir or heirs of the deceased;  

   or 

(IV) If there is no spouse, by the heir or heirs of the deceased or the designated  

   beneficiary, if there is one designated pursuant to article 22 of title 15,  

   C.R.S., with the right to bring an action pursuant to this section, and if  

   there is no designated beneficiary, by the heir or heirs of the deceased; 

C.R.S. §13-21-201(a)(1). 

The ability of the parents of the deceased to bring a wrongful death lawsuit is set 

forth in C.R.S. §13-21-201(c)(1):  
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If the deceased is an unmarried minor without descendants or an unmarried adult 

without descendants and without a designated beneficiary pursuant to article22 of title 15, 

C.R.S., by the father or mother who may join in the suit. Except as provided in subparagraphs 

(II) and (III) of this paragraph (c), the father and mother shall have an equal interest in the 

judgment, or if either of them is dead, then the surviving parent shall have an exclusive interest 

in the judgment.  

 

 Colorado courts have determined that “heirs” as used in the wrongful death statute refer 

to lineal descendants of the decedent.  Ablin v. Richard O’Brien Plastering Company, 885 P.2d 

289, 291 (Colo.App.1994) citing Herrera v. Glau, 772 P.2d 682 (Colo.App. 1989).  See also, 

Allen v. Pacheco, 71 P.3d 375, 380 (Colo.2003).  The court in McGill v. General Motors 

Corporation, 484 P.2d 790 (Colo.1971) noted that “to construe the words ‘heir or heirs’ to 

include the parents of a decedent would be to ignore the fact that the legislature has already 

provided a separate category for them…” Mcgill, at 791.  

 Kelsey Berreth is survived by daughter, KF, who therefore is Kelsey Berreth’s lineal 

descendant. (See, Exhibit 1).1  In a 12(b)(6) motion to dismiss courts may consider certain 

extrinsic materials without converting a Rule 12(b)(6) motion to dismiss into a motion for 

summary judgment.  Among the types of materials a court may consider in a Rule 12(b)(6) 

motion is “information subject to judicial notice.”  See, Federal Rule of Evidence, Rule 201 and 

Tellabs v. Makor, 551 U.S. 308, 322 (2007).  Matters judicially noticed by a district court are not 

considered matters outside the pleadings.   Courts are allowed to take judicial notice of statutes is 

unquestionable.  United States v. Coffman, 638 F.2d 192, 194 (10th Cir.1980).  Also see, 

Rothman v. Gregor, 220 F.3d 81, 92 (2d Cir. 2000) (taking judicial notice of pleading in another 

lawsuit).  

                                                      
1   The pleading is heavily redacted.  The only purpose of attaching the document is to establish 

that decedent has a lineal descendant, a fact well known to plaintiffs but inexplicitly not pled by 

them.  Therefore no other information contained in the pleading is relevant.    
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 Because there is a lineal heir of Kelsey Berreth, namely her daughter KF, the parents 

have no standing to bring any claim pursuant to the wrongful death statute no matter how they 

characterize the claim. 

 The basis of negligence per se in the second claim is the alleged murder – the wrongful 

death – of Kelsey Berreth.  (Complaint Doc. 1 ¶20).  The basis of civil conspiracy in the third 

claim is also the alleged murder – the wrongful death – of Kelsey Berreth.  (Complaint Doc. 1 

¶27)  Thus, all of allegations made in claims one, two and three are wrongful death claims.  As 

discussed above, the parents have no standing to bring a wrongful death claim.  A claim of civil 

conspiracy cannot survive standing alone.  If there is no underlying standing to bring a cause of 

action supporting the civil conspiracy then the civil conspiracy claim must fail. Double Oak 

Constr., L.L.C., 97 P.3d at 146 (Colo.App. 2003), Condo v. Conners, 271 P.3d 524 (Colo. App. 

2010). 

THE PARENTS DO NOT HAVE STANDING TO BRING AN EMOTIONAL DISTRESS CLAIM 

 The final claim brought by the parents is for intentional infliction of emotional distress.  

Once again this is a wrongful death claim which the plaintiff parents have no standing to bring.  

In addition, even if the parent had standing they cannot bring this claim. 

   The parents allege that the presumed death of their daughter had brought them extreme 

emotional distress.  Again, not only does this claim fail on the basis that it is a claim of wrongful 

death for all of the reasons outlined above, it also fails on its own as an emotional distress claim.  

Plaintiffs allege that Patrick Frazee’s conduct was directed at them as well as their daughter.  

However, any emotional distress experienced by third parties does not fall within the purview of 

an emotional distress claim. 
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 Bradshaw v. Nicolay, 765 P.2d 630 (Colo.App.1988) addressed this very issue.  In that 

case, the parents of an unmarried, childless 19 year old brought a wrongful death lawsuit against 

doctors and a hospital after the son died as a result of receiving an incorrect diagnosis.  One of 

the claims was for outrageous conduct.  The appellate court concluded that the trial court 

correctly dismissed the outrageous conduct claim by the parents against the defendants.  The 

court looked at the Restatement (Second) of Torts §46 (1965) since that is the basis of the 

outrageous conduct claim which provides: 

 (1) One who by extreme and outrageous conduct intentionally or recklessly causes severe 

 emotional distress to another is subject to liability for such emotional distress, and if 

 bodily harm to the other results from it, for such bodily harm. 

 

 (2) Where such conduct is directed at a third person, the actor is subject to liability if he 

 intentionally or recklessly causes severe emotional distress 

 

  (a) to a member of such person’s immediate family who is present at the time,  

  whether or not such distress results in bodily harm, or 

 

  (b) to any other person who is present at the time, if such distress results in bodily 

  harm.   

 

The appellate court concluded that the alleged conduct was directed at the deceased son and not 

the parents.  Further, the parents were not present when the alleged conduct occurred. 

 Like the situation in Bradshaw, here, the parents do not allege that they were actually 

present at any incident that led to the death of their daughter.  Further, the alleged conduct was 

directed at their daughter and not at them.  They therefore do not have standing to bring an 

emotional distress claim. 

THE PLAINTIFFS ARE UNABLE TO AMEND TO OVERCOME THEIR LACK OF STANDING 

 The Plaintiffs are unable to amend their complaint to overcome the defect of lacking 

standing.  The only remedy is for dismissal. Where an amendment to a pleading names an actual 

plaintiff in place of a pseudonym it is an acceptable amendment because a proper claim with a 
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proper plaintiff had been named from the inception of the complaint.  However, where filing an 

amendment names a new party plaintiff it is not merely a change in capacity or status.  This issue 

is addressed in Espinosa v. Perez 165 P.3d 770 (Colo. App. 2006).  “There is a longstanding and 

clear rule…that if jurisdiction is lacking at the commencement of [a] suit, it cannot be aided by 

the intervention of a [plaintiff] with a sufficient claim.” Espinosa at 774 citing Pressroom 

Unions-Printers League Income Sec. Fund v. Cont’l Assurance Co., 700 F.2d 889, 893 (2d Cir. 

1983).  “Since there was no plaintiff before the court with a valid cause of action, there was no 

proper party available to amend the complaint.” Espinosa at 774 quoting Summit Office Park, 

Inc. v. United States Steel Corp., 639 F.2d 1278, 1282 (5th Cir. 1981); Aetna Cas. & Sur. Co. v. 

Hillman, 796 F.2d 770, 774 (5th Cir. 1986)(“[I]f [the plaintiff] did not have the ability to bring 

the suit in federal court, it could not amend.”).  See also, Plaza Insurance Co. v. Lester, Civil 

Action 14-cv-01162-LTB-CBS, citing to Espinosa, supra:   (“In the absence of standing, there 

was no basis for the court’s exercise of jurisdiction over the mother’s claim and the court held 

that jurisdictional defect could not be cured through the intervention of a new plaintiff with a 

legally cognizable claim.) 

 Therefore, because the parents lack standing to bring this lawsuit, they are unable to 

amend the complaint, which must be dismissed. 

CONCLUSION 

 Patrick Frazee is entitled to dismissal because Kelsey Berreth has a daughter which fact 

precludes Kelsey Barreth’s parents from bringing a wrongful death claim against him.  The 

plaintiff parents are unable to amend the complaint to add a new plaintiff to cure this defect.  

And, because they have not alleged acts that constitute intentional infliction of emotional distress 

as applied to them the fourth claim must be dismissed. 
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 Wherefore, for the reasons set herein, Patrick Frazee requests this court to dismiss the 

complaint against him pursuant to Fed.R.Civ.P. 12(b)(6) enter judgement in favor of Defendant 

Patrick Frazee and against Plaintiffs, award Defendant Patrick Frazee reasonable fees and costs, 

and such other relief as the court deems just and appropriate.   

       Respectfully submitted January 28, 2019. 

       /s/ Jennifer W. Stock                              

  Jennifer W. Stock 

       Farry & Stock, P.C. 

       411 South Tejon Street, Suite B 

       Colorado Springs, Colorado 80903 

       Telephone: 719-578-2000 

       Facsimile: 719-578-1794 

       Email: jstock@farry.net 

       Attorney for Defendant 

 

        

        

        

    CERTIFICATE OF SERVICE 

 

 I hereby certify that on January 28, 2019, I electronically filed a true and exact copy of 

the above and foregoing Defendant’s Motion to Dismiss Pursuant to Fed.R.Civ.P. 12(b)(6) with 

the Clerk of Court using the CM/ECF system which will send notification of such filing to the 

following:   

 

Perry R. Sander, Jr. 

Angela C. Jones 

Sanders Law Firm 

31 N. Tejon St., Suite 400 

Colorado Springs, CO 80903 

Attorneys for the Plaintiffs 

 

 

 

  

      

/s/Jennifer W. Stock               

       Jennifer W. Stock 
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