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MEMORANDUM OF LAW IN SUPPORT OF 

DEFENDANT CITY OF VIRGINIA BEACH’S MOTION TO DISMISS 
 

NOW COMES Defendant City of Virginia Beach (“City”), by counsel, and for its 

Memorandum of Law in Support of its Motion to Dismiss, states as follows: 

BACKGROUND 
 

On February 4, 2021, Plaintiff Wayne B. Lynch (“Plaintiff”), in his capacity as Administrator of 

the Estate of Donovan W. Lynch, deceased, filed a seven (7) count Complaint against Defendants 

Officer Solomon D. Simmons, III (“Officer Simmons”), and the City of Virginia Beach (“City”) 

asserting claims under 42 U.S.C. § 1983 and Virginia state law. 

Plaintiff’s allegations all arise from the fatal shooting of Donovan W. Lynch (“Lynch”) on 

March 26, 2021. The Complaint alleges that Officer Simmons encountered Lynch while police were 

responding to a report of gunshots at the Virginia Beach Oceanfront and that Lynch had no involvement 

in the incident. (Compl. ¶¶ 19-22.) The Complaint also alleges, “Immediately, unlawfully, and without 

warning, Officer Simmons fired his police-issued firearm at Mr. Lynch, shooting him twice and killing 
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him.” (Compl. 23.) In addition, the Complaint avers that Lynch’s actions made clear that he did not 

pose a threat to Officer Simmons or anyone else, that Officer Simmons failed to identify himself to 

Lynch or to ascertain the identify of Lynch prior to the shooting, and that Officer Simmons did not 

“make any reasonable effort to address and/or diffuse the situation in a non-violent or non-lethal 

manner.” (Compl. ¶¶ 26-28.) The Complaint makes no averments about the actions of any other 

individual members of the Virginia Beach Police Department (“VBPD”), by name or otherwise. 

Counts I, III, IV, V, VI, and VII are brought solely against Officer Simmons in his individual 

capacity and in his official capacity as a Virginia Beach police officer. Only Count II is brought against 

the City, and it asserts the following: 

Virginia Beach had a custom or policy of failing to properly train, instruct, 

and/or supervise its police officers, including Officer Simmons, as to the 

proper circumstances under which to draw a firearm and/or use deadly force, 

or to [sic] as to the proper techniques for exhausting all reasonable 

alternatives before using deadly force, including but not limited to 

professional presence/identification, verbalization, soft control techniques, 

intermediate techniques, hard control techniques, and/or non-lethal force. 

 

(Compl. ¶ 43.) Aside from this litany of techniques in which Virginia Beach allegedly “fail[ed] to 

properly train, instruct, and/or supervise its police officers,” the Complaint contains no affirmative 

averments regarding the manner in which Virginia Beach trains, instructs, or supervises its officers. 

Plaintiff further alleges that “Virginia Beach was aware that its inadequate practices made it 

substantially more likely that innocent individuals like Mr. Lynch would be subjected to unreasonable 

and/or deadly force . . .” (Compl. ¶ 44.)  

 

                                                               LEGAL STANDARD 

“The purpose of a Rule l 2(b)(6) motion is to test the sufficiency of a complaint[.]” Edwards v. 

City of Goldsboro, 178 F.3d 231, 243 (4th Cir. 1999). To survive a Rule 12(b)(6) motion to dismiss, “a 

complaint must contain sufficient factual matter, accepted as true, to ‘state a claim for relief that is 
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plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007)). “A claim has facial plausibility when the plaintiff pleads factual 

content that allows the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.” Id. Although a complaint attacked by a Rule 12(b)(6) motion to dismiss does not 

need detailed factual allegations, a pleading that merely offers “labels and conclusions ...will not do,” 

and “naked assertions” without “further factual enhancement” will not suffice. Twombly, 550 U.S. at 

555-57. 

ARGUMENT 

I. The Complaint fails to allege facts to support a claim that the City maintained a 

policy, practice, or custom that would give rise to liability under 42 U.S.C. § 

1983. 

In Monell v. Department of Social Services, the Supreme Court held that local governments are 

not generally liable under § 1983 for actions taken by individual employees, limiting such 

governments’ liability to those situations where an official policy or custom resulted in a constitutional 

or statutory violation. 436 U.S. 658 (1978). The Court held the following: 

A municipality cannot be held liable solely because it employs a tortfeasor, 

in other words, a municipality cannot be held liable under Section 1983 on 

a respondeat superior theory . . . . It is when execution of a government’s 

policy or custom, whether made by its lawmakers or by those whose ethics 

or acts may fairly be said to represent official policy, inflicts the injury that 

the government as an entity is responsible under Section 1983. 

 

436 U.S. at 691, 694 (1978). 

The United States Court of Appeals for the Fourth Circuit has summarized the ways in which 

municipal liability can be imposed because of official policy or custom: 

(1) through an express policy, such as a written ordinance or regulation; (2) 

through the decisions of a person with final policymaking authority; (3) 

through an omission, such as a failure to properly train officers, that 

‘manifest[s] deliberate indifference to the rights of citizens’; or (4) through 

a practice that is so ‘persistent and widespread’ as to constitute a ‘custom or 

usage with the force of law.’ 
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Lytle v. Doyle, 326 F.3d 463 (4th Cir. 2003) (quoting Carter v. Morris, 164 F.3d 215 (1999)). See also 

Heywood v. Va. Peninsula Reg. Jail Auth., 217 F. Supp. 3d 896 (E.D. Va. 2016) (mere negligence of 

policy makers is not sufficient); Moody v. City of Newport News, 93 F. Supp. 3d 516 (E.D. Va. 2015) 

(analyzing all four factors to determine whether complaint sufficiently stated that the city had an 

official policy or custom that led to unconstitutional use of excessive force by the city’s police 

officers). 

 Although the Complaint attempts to make the requisite link between the customs and practices 

of the City’s police department (“VBPD”) and the shooting of Donovan Lynch, its boilerplate 

language does not meet the pleading requirement to survive a motion to dismiss pursuant to Federal 

Rule of Civil Procedure 12(b)(6). The specific language found in Paragraph 43 bears restating: 

Virginia Beach had a custom or policy of failing to properly train, instruct, 

and/or supervise its police officers, including Officer Simmons, as to the 

proper circumstances under which to draw a firearm and/or use deadly 

force, or to [sic] as to the proper techniques for exhausting all reasonable 

alternatives before using deadly force, including but not limited to 

professional presence/identification, verbalization, soft control techniques, 

intermediate techniques, hard control techniques, and/or non-lethal force. 

 

(Compl. ¶ 43 (emphases added).) 

The litany of techniques included in this paragraph attempts through prolixity to assert a 

plausible factual claim, but a careful examination of Plaintiff’s language exposes the lack of factual 

support and specificity for the conclusory allegations. This single sentence’s use of one “or” and three 

“and/ors” signals that the Complaint intends to cover every possible eventuality while simultaneously 

harnessing itself to no particular factual assertion or theory. That the broad adverb “properly” may 

modify instruction and/or supervision increases the indeterminate meaning of the sentence. Moreover, 

the lack of a single affirmative averment about VBPD’s training, instruction, or supervision 

emphasizes the generic and thus insufficient nature of this allegation. To fully appreciate the lack of 

specificity, here, one need only ponder the possible answers to the questions that naturally arise out of 
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the allegations: What would one expect to find, with regard to each of the techniques listed, if they 

were to observe the training and instruction of VBPD officers? According to Plaintiff, would any of 

these techniques be taught at all? Would some be taught but not others? Which does Plaintiff allege is 

the key failure in each case–the alleged lack of proper training or the failure to supervise officers? Is 

Plaintiff alleging that, regarding some of these techniques VBPD does provide proper instruction but 

merely fails to properly supervise officers’ subsequent implementation of them? The artistry of the 

Complaint’s allegation is that any potential answer to these questions might be true; the corresponding 

legal failure of the Complaint is to make any concrete allegation whatsoever. 

Courts in the Fourth Circuit have repeatedly held that such conclusory, boilerplate-style 

pleading–which could safely be grafted onto any § 1983 claim alleging improper use of force–cannot 

survive a motion to dismiss. For example, in Jackson v. Brickey, the United States District Court for 

the Western District of Virginia dismissed a Monell claim pursuant to Fed. R. Civ. P. 12(b)(6) where 

the complaint alleged that the police department’s “institution-wide failure to train its officers properly 

about the rule of law and the Constitutional rights of U.S. citizens” led to an illegal arrest. 771 F. Supp. 

2d 593, 604. The Court held that the “conclusory statements regarding the police department’s failure 

to train . . . amount[ed] to the ‘naked assertion[s] devoid of factual enhancement’” that must be 

disregarded in the context of evaluating a pleading’s sufficiency. Id. (quoting Ashcroft v. Iqbal, 129 S. 

Ct. 1937, 1949 (2009)). Plaintiff’s approach of implying that any fact might be true does not provide 

the type of “factual enhancement” that takes their allegation from the realm of pure speculation to the 

realm of plausibly alleged claim. 

The vagueness of the Complaint’s allegations also mirrors those at issue in another case from 

the Western District of Virginia, Booker v. City of Lynchburg. 2020 U.S. Dist. LEXIS 128818. The 

Plaintiff in Booker alleged the police department “created a policy and custom . . . under which 

detainees and individuals subject to arrest would be subjected to the use of excessive and unreasonable 
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force” and “maintain[ed] a policy of inaction and an attitude of indifference towards use of excessive 

force, including by failing to discipline, retrain, investigate, terminate, and recommend officers for 

criminal prosecution who participate in beating of unarmed people.” Id. at *21-22. Relying upon other 

courts’ dismissals of “similarly conclusory allegations in support of Monell claims,” and noting that 

plaintiff “does not reference any specific policy statement or decision of any policymaker in his 

complaint . . . in more than conclusory terms” the court found that Plaintiff failed to sufficiently plead 

a Monell claim and dismissed the case. Id. The Complaint at bar likewise contains no specific policy 

statement or decision (or instructional materials) to support its conclusory allegations. 

Finally, the Complaint’s allegations regarding the March 26, 2021 shooting of Donovan 

Lynch—assumed as true only for purposes of this motion—cannot by themselves support a Monell 

claim, as the United States Court of Appeals for the Fourth Circuit made abundantly clear in Estate of 

Jonas v. City of Martinsburg, 961 F.3d 661, 672 (2020) (holding that “a single incident is almost never 

enough to warrant municipal liability.”) The Complaint’s allegation of only this single instance of 

excessive force is an additional, distinct deficiency of Plaintiff’s Monell claim against the City. 

The Complaint’s allegations against the City (and, specifically, the VBPD) are so broad and so 

vague as to encompass everything and nothing all at once. These generalized claims do not contain 

specifically alleged facts that meet Rule 8’s pleading standard and Count II should therefore be 

dismissed with prejudice. 

CONCLUSION 
 

Therefore, for the reasons stated above, Defendant City of Virginia Beach respectfully asks 

this Court to grant its motion and to dismiss Count II of the Complaint in its entirety and for any other 

relief it deems proper. 

Respectfully submitted,   

CITY OF VIRGINIA BEACH 
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By: /s/ Joseph M. Kurt       

Of Counsel 

Mark D. Stiles (VSB No. 30683)  

City Attorney 

Christopher S. Boynton (VSB No. 38501)  

Deputy City Attorney 

Gerald L. Harris (VSB No. 80446)  

Associate City Attorney 

Joseph M. Kurt (VSB No. 90854)  

Assistant City Attorney 

Office of the City Attorney 

Municipal Center, Building One, Room 260  

2401 Courthouse Drive 

Virginia Beach, Virginia 23456 

(757) 385-4531 (Office) 

(757) 385-5687 (Facsimile)  

mstiles@vbgov.com   

cboynton@vbgov.com   

glharris@vbgov.com    

jkurt@vbgov.com  

Attorneys for Defendant City of Virginia Beach 

 

 

CERTIFICATE O F SERVICE  
 

I hereby certify that on the 19th day of July 2021, I will electronically file the foregoing 

with the Clerk of the Court using the CM/ECF system, which will then send a notification of such 

filing (NEF) to the following: 

 
Joshua J. Coe, Esq. 

Anthony M. Gantous, Esq. 

Anchor Legal Group, PLLC 

5101 Cleveland Street, Suite 100 

Virginia Beach, VA 23462 

Attorneys for Plaintiff 

 

 

  /s/     

Joseph M. Kurt 

 

Mark D. Stiles (VSB No. 30683)  

City Attorney 

Christopher S. Boynton (VSB No. 38501)  

Deputy City Attorney 

Gerald L. Harris (VSB No. 80446)  
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Associate City Attorney 

Joseph M. Kurt (VSB No. 90854)  

Assistant City Attorney 

Office of the City Attorney 

Municipal Center, Building One, Room 260 2401 Courthouse Drive 

Virginia Beach, Virginia 23456 

(757) 385-4531 (Office) 

(757) 385-5687 (Facsimile)  

mstiles@vbgov.com  

cboynton@vbgov.com  

glharris@vbgov.com   

jkurt@vbgov.com 

Attorneys for Defendant City of Virginia Beach 
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