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Plaintiffs, a coalition of Utah parents, acting on their own behalf and on behalf of their 

children, hereby allege and complain of Defendants the State of Utah, Governor Gary Herbert, in 

his official capacity, the Utah State Board of Education, the Salt Lake City School District, and 

Larry Madden, in his official capacity as Superintendent of the Salt Lake City School District, as 

follows: 

NATURE OF ACTION 

1. By refusing to open the doors of the public schools in Salt Lake City for the entire 

duration of the 2020-21 school year to date, the Salt Lake City School District (“SLCSD”) has 

enacted an historic deprivation of rights, stripping 21,000 students of basic rights secured by 

the Utah constitution. The students of Salt Lake City are required to learn every day in 

isolation, from computers in their homes, while students throughout the rest of the state are 

welcomed into their schools, where they benefit from physical facilities, social interaction, and 

most of all, live, in-person instruction.  

2. By adopting unrealistic metrics for returning to school and refusing to consider 

options to get all of its students back to in-person learning, SLCSD has abrogated its duty to 

properly and equitably educate these students. Other state actors, including the State Board of 

Education, are constitutionally charged with controlling the statewide education system, but 

have refused to intervene. 

3. The Salt Lake Tribune has now revealed SLCSD records showing that the 

district’s online education program is failing catastrophically. Four thousand out of 10,259 Salt 

Lake City secondary school students failed a class in the first semester of this school year—an 
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increase of 1,500 students over last year. Three hundred sixty-four such students failed every 

first semester class this year—an increase of 600% over last year. 

4. Without court intervention, most of Salt Lake City’s students are likely to finish 

this school year without ever entering their schools, without an in-person conversation with a 

teacher, a school lunch, a P.E. class, or a science lab. There is every indication they will 

continue to fail, absent court intervention. 

5. SLCSD’s failure to provide these crucial learning opportunities, while all other 

districts in the state are doing so, is a clear constitutional violation, and should promptly be 

remedied by this Court. 

CONSTITUTIONAL AND LEGAL AUTHORITIES 

6. Utah Constitution Article X, Section 1: “the Legislature shall provide for the 

establishment and maintenance of the state's education systems including . . . a public education 

system, which shall be open to all children of the state.” 

7. Utah Constitution Article X, Section 3: “the general control and supervision of the 

public education system shall be vested in a State Board of Education . . . .” 

8. Utah Constitution Article I, Section 24: “All laws of a general nature shall have 

uniform operation.”  

9. Supreme Court of Utah, Logan City School District v. Kowallis, et al., 77 P.2d 

348, 350-351 (Utah 1938): “The requirement that the schools must be open to all children of 

the state is a prohibition against any law or rule which would separate or divide the children of 

the state into classes or groups, and grant, allow, or provide one group or class educational 

privileges or advantages denied another. No child of school age, resident within the state, can 
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be lawfully denied admission to the schools of the state because of race, color, location, 

religion, politics, or any other bar or barrier which may be set up which would deny to such 

child equality of educational opportunities or facilities with all other children of the state.” 

PARTIES 

10. Plaintiffs Eric and Tori Bergstrom are individuals residing in Salt Lake City, Utah. 

They are the parents of two minor children within the boundaries of SLCSD.  

11. Plaintiffs Christine and Craig DeMordaunt are individuals residing in Salt Lake 

City, Utah. They are the parents of two minor children within the boundaries of SLCSD. 

12. Plaintiff Salli Fiefia is an individual residing in Salt Lake City, Utah. She is the 

mother of seven minor children within the boundaries of SLCSD. 

13. Plaintiffs Nicole and Jason Kirchner are individuals residing in Salt Lake City, 

Utah. They are the parents of one minor child within the boundaries of SLCSD. 

14. Plaintiff Jeff Mortensen is an individual residing in Salt Lake City, Utah. He is the 

father of one minor child within the boundaries of SLCSD. 

15. Plaintiff Kody Powell is an individual residing in Salt Lake City, Utah. He is the 

father of 3 minor children within the boundaries of SLCSD. 

16. Plaintiffs Starr and Michael Smith are individuals residing in Salt Lake City, Utah. 

They are the parents of three minor children within the boundaries of SLCSD. 

17. Plaintiff Raina Williams is an individual residing in Salt Lake City, Utah. She is 

the mother of five minor children within the boundaries of SLCSD. 

18. Hereafter, Plaintiffs are collectively referred to, with their minor children, as 

“Plaintiffs.” 
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19. Defendant State of Utah is the sovereign governmental entity created and 

operating under the Utah Constitution. 

20. Defendant Governor Gary Herbert is the Governor of Utah and is named herein in 

his official capacity in such office. 

21. Defendant Utah State Board of Education is the constitutionally organized 

governmental entity charged with general control and supervision of the statewide public 

education system in the state of Utah.  

22. Defendant Salt Lake City School District is the local education agency charged 

with managing public education within boundaries set up in Salt Lake City, Utah. 

23. Defendant Larry Madden is the Superintendent of the Salt Lake School District. 

DESIGNATION OF TIER 

24. Because this Complaint seeks only non-monetary relief, this action qualifies for 

Tier 2 discovery pursuant to Rule 26(c)(3) of the Utah Rules of Civil Procedure. 

JURISDICTION AND VENUE 

25. This Court has jurisdiction over this action pursuant to Utah Code Ann. § 78A-5-

102. 

26. The Court has personal jurisdiction over all defendants in this matter, as each 

resides in or operates within the State of Utah. 

27. Venue is proper in this Court pursuant to Utah Code Ann. § 78B-3-302(3) and/or 

307(1). 

28. Plaintiffs have standing herein pursuant to Rule 17(c)(1)(A) of the Utah Rules of 

Civil Procedure, which permits a guardian to appear herein on behalf of his or her child. 
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GENERAL ALLEGATIONS 

29. SLCSD is Utah’s eighth largest school district (of 42), serving Utah’s capital city, 

the largest city in the state.  

30. As of Fall 2019, SLCSD served 23,000 enrolled students.1  

31. Of those students, 56% are classified by the district as low income.2 

32. Despite being the eighth largest school district, SLCSD has the third highest 

number of homeless students, and serves the fifth largest number of economically 

disadvantaged students.3 

33. Per state data, 57% of students enrolled in SLCSD schools represent ethnic 

minorities. Only two other districts (both far smaller than SLCSD) serve a higher proportion of 

minority students. Id.  

Early Reactions to the COVID-19 Pandemic 

34. The emergence of the COVID-19 pandemic in early 2020 disrupted nearly every 

facet of life.  

35. Various public officials considered measures to control the spread of the virus 

while grappling with numerous unknowns about its rates and modes of transmission, its 

characteristics, strength, and lethality. 

 
1 Data from SLCSD, available as of the date of this filing at: 
https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-
report/english/  
2 Id. 
3 Data from Utah State Board of Education, available as of the date of this filing at: 
https://www.schools.utah.gov/data/reports?mid=1424&tid=4  

https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-report/english/
https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-report/english/
https://www.schools.utah.gov/data/reports?mid=1424&tid=4
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36. During those early months of the pandemic, government actors appropriately took 

broad actions to curtail the spread of the virus, often imposing restrictions of rights deemed 

essential in ordinary times. 

37. Among such measures were broad closures of public schools throughout Utah. 

Beginning in March 2020, the students at Utah schools were instructed to cease attending 

school in person.4  

38. The uniform closure of Utah’s schools remained in place for the rest of the Spring 

2020 school session, resulting in 12 weeks of missed school days for students at the end of that 

school year.  

SLCSD Decides to Keep Schools Closed for the New School Year 

39. In the lead-up to the new school year, understanding the critical educational needs 

of the student population in Utah, districts throughout the state worked intensively to develop 

plans for safely re-opening schools.5 

40. All of the other school districts in Salt Lake County announced plans that would 

allow students to return to school in person at some level.6  

41. In a Board meeting held on July 30, 2020, the Board of the SLCSD approved a 

“restart plan.”7 Under this plan, the Board officially adopted a set of metrics that would govern 

its decision on when to return to in-person school. 

 
4 Timeline: How Utah’s School Closure Dominoes Fell, available as of the date of this filing at: 
https://kutv.com/news/coronavirus/timeline-how-utahs-school-closure-dominoes-fell  
5 Here’s How Some of Utah’s Biggest School Districts Plan to Reopen, available as of the date 
of this filing at: https://www.sltrib.com/news/education/2020/08/09/heres-breakdown-how-some/  
6 Id. 

https://kutv.com/news/coronavirus/timeline-how-utahs-school-closure-dominoes-fell
https://www.sltrib.com/news/education/2020/08/09/heres-breakdown-how-some/
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42. Specifically, SLCSD determined that in-person learning would not resume until 

the proportion of all COVID tests taken in Salt Lake County for a given week fell to a 

randomly selected threshold of 5% or below, and the number of infected persons within the 

county fell to 10 per 100,000 individuals.8  

43. When these standards were announced in late July, the State’s positivity rate was 

double the target metric—more than 10%. The positivity rate in Salt Lake County was 

approximately the same.9 

44. It soon became clear that SLCSD’s metrics would never be satisfied until some 

point in the distant future when the pandemic has almost completely abated.  

45. Despite this, SLCSD has never officially renounced these metrics for a return to 

in-person learning. 

46. Throughout the state, school districts announced plans to return to school. Many 

such districts, including neighboring Granite School District, invested significant funds in 

protective equipment, updated ventilation, training and containment plans. 

47. SLCSD stood by its original decision not to return to school as positivity rates and 

case counts continued to climb.  

 
7 July 30, 2020 Board Meeting Minutes, available as of the date of this filing at: 
https://www.slcschools.org/board-of-education/board-meetings/2020-21/20200730-1700-
1/minutes/english/  
8 Salt Lake City School District Restart Plan 2020-2021, attached as Exhibit 2C1a to July 30, 
2020 Board Meeting agenda, available as of the date of this filing at 
https://www.slcschools.org/board-of-education/board-meetings/2020-21/20200730-1700-
1/agenda/english/  
9State Coronavirus Information Website, available as of the date of this filing at 
https://coronavirus.utah.gov/case-counts/  

https://www.slcschools.org/board-of-education/board-meetings/2020-21/20200730-1700-1/minutes/english/
https://www.slcschools.org/board-of-education/board-meetings/2020-21/20200730-1700-1/minutes/english/
https://www.slcschools.org/board-of-education/board-meetings/2020-21/20200730-1700-1/agenda/english/
https://www.slcschools.org/board-of-education/board-meetings/2020-21/20200730-1700-1/agenda/english/
https://coronavirus.utah.gov/case-counts/
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48. Meanwhile, every single other school district in the State announced a return to in-

person schooling for their students, in various forms and employing numerous strategies to 

curtail COVID transmissions. 

49. To date, three months into the new school year, almost no students in SLCSD’s 

general education population have spent a day in a physical school.  

50. Instead, SLCSD has offered remote-only learning via online platforms, in contrast 

to every other school district.  

51. At present, the positivity rate for both the state overall and Salt Lake County is 

more than 25%. There is no realistic chance of returning to a 5% positivity rate for months to 

come. 

52. Still, SLCSD has refused to modify its general return-to-school metrics. 

53. In a meeting held on November 17, 2020, the SLCSD Board voted to allow a 

staggered return to in-person learning for elementary schools phasing in over the end of 

January and beginning of February.10  

54. Shockingly, the SLCSD Board did not approve a return to in-person learning for 

middle or high schools, or even suggest a plan for such a return. 

55. One member of the SLCSD Board has told members of the public that she plans to 

seek to overturn the plan for elementary schools to return to in-person learning, once the newly 

elected Board is constituted in January. 

 
10 November 17, 2020 SLCSD Board Meeting Minutes, available as of the date of this filing at: 
https://www.slcschools.org/board-of-education/board-meetings/2020-21/20201117-1830-
1/minutes/english/  

https://www.slcschools.org/board-of-education/board-meetings/2020-21/20201117-1830-1/minutes/english/
https://www.slcschools.org/board-of-education/board-meetings/2020-21/20201117-1830-1/minutes/english/
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56. What’s more, the staff and faculty of some affected elementary schools have 

protested this accommodation, threatening to keep their schools closed to in-person learning 

even after the date approved by the SLCSD Board for reopening. 

57. Thus, no public-school students of Salt Lake City return to in-person learning prior 

to January 25, 2021. Furthermore, there is no current plan to return any middle school or high 

school students to in-person learning this school year.  

58. All other public-school students in the State have been allowed to attend their 

schools in person and have received in-person instruction during at least a significant portion of 

this school year. 

59. These districts have implemented plans that include rolling closures at particular 

schools where the transmissions in the student population reach certain thresholds.  These 

closure protocols balance the safety of the student/teacher population with the important 

educational rights embedded in the Utah Constitution. Yet SLCSD has not even engaged in a 

rational balancing process and has instead imposed an irrational lockdown for students within 

the district.  

60. Furthermore, private school students in Salt Lake City continue to attend school 

in-person, benefiting from their ability to pay private tuition so as to avoid the school closures 

faced by the city’s public-school students. There is no state prohibition against public or private 

in-person school. 

There is No Rational Basis to Close Salt Lake City Schools While Keeping All Other 
Utah Schools Open 
 
61. Salt Lake City is no different from other urbanized areas of the state with respect 

to COVID-19 outbreaks.  
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62. The Court may take judicial notice of state data relating to virus transmissions in 

the state. Such records indicate that the pandemic is spreading rapidly in many areas of the 

state, without any particularized danger in Salt Lake City. 

63. This is graphically depicted on the state’s pandemic information dashboard, which 

shows high transmission areas of the state in Utah. As of the date of this filing, the map of Utah 

was entirely covered in dark red, showing uniform transmissions throughout the state at a 

“Very High Rate”: 

 

64. Comparisons of Salt Lake City neighborhoods with other areas of the state reveal 

that transmissions in the state are variable and diverse but show no clear pattern that would 

justify closure solely of Salt Lake schools.  
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65. Although some areas show lower rates of transmission than Salt Lake City, many 

others show transmission rates far higher. For example, the downtown area of Salt Lake City 

shows a 14-day transmission rate of 804. But West Valley City shows a rate of 1,315; 

Taylorsville has a rate of 1,118, and West Jordan has a rate of 1,205. All of these areas have 

public schools that are open for in-person learning, except for downtown Salt Lake.11 

66. The Southeast Liberty area of Salt Lake shows a transmission rate of 597. Nearby 

areas of Cottonwood, Millcreek, and Holladay all show rates far in excess of that number, 

averaging around 900.12 Each of the latter areas is served by schools open to students. 

67. Salt Lake City’s Avenues neighborhood shows a 14-day rate of 625. But numerous 

areas just to the South of the city show far higher rates, such as Midvale (1240) and three 

different areas of Sandy (854, 1094, 1117). All of these latter areas are served by fully 

operational, open public schools.13 

68. The current closure of Salt Lake schools is highly irrational, measured from the 

viewpoint of a public education system that is ultimately a creature of the state and under the 

control of state actors. 

SLCSD’s Refusal to Open Schools Is Contrary to Governmental and Scientific 
Advice 
 
69. As government officials and public health experts have come to understand the 

nature of the COVID-19 virus and the means of slowing its spread, a broad consensus has 

formed in favor of returning students to public schools. 

 
11 Two-Week Cumulative Incidence Rate, coronavirus.utah.gov/case-counts/; data recorded 
December 9, 2020. 
12 Id. 
13 Id. 
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70. The following public officials and experts have joined in this consensus: 

a. Sitting Governor Gary Herbert: “It’s imperative we open our schools. Nobody 

wants anything other than a safe environment . . . We can not afford to close our 

schools.”14 

b. Governor-elect Spencer Cox: “The Salt Lake City School District is the only 

school district in the state that has not gone back to in-person learning. And that’s 

a huge mistake. It is damaging our kids and that needs to change right now.”15 

c. President-elect Joseph Biden has stated that “it should be a national priority to get 

our kids back into school and keep them in school.”16  

d. Dr. Anthony Fauci, Director of the National Institute of Allergy and Infectious 

Diseases: “Close the bars and keep the schools open. . . . [T]he default position 

should be to try as best as possible within reason to keep the children in school or 

to get them back to school.”17 

e. Dr. Robert Redfield, Director of the Centers for Disease Control and Prevention, 

and Dr. Deborah Birx, White House Coronavirus Task Force Coordinator, in a 

 
14 Gov. Herbert Modifies State’s Color-Coded Plan to Allow All Utah Schools to Reopen, 
available as of the date of this filing at: https://kutv.com/news/local/gov-herbert-modifies-states-
color-coded-plan-to-allow-all-utah-schools-to-reopen  
15 Utah School District Firm to Online Learning Despite Critic, available as of the date of this 
filing at: https://apnews.com/article/virus-outbreak-salt-lake-city-utah-archive-
4ae190afdead71632cea5c0348377440  
16 Here’s Why the Biden Healthcare Team Was So Reassuring, available as of the date of this 
filing at: https://www.washingtonpost.com/opinions/2020/12/09/heres-why-biden-healthcare-
team-made-you-feel-
better/?utm_campaign=wp_opinions_pm&utm_medium=email&utm_source=newsletter&wpisrc
=nl_popns  

https://kutv.com/news/local/gov-herbert-modifies-states-color-coded-plan-to-allow-all-utah-schools-to-reopen
https://kutv.com/news/local/gov-herbert-modifies-states-color-coded-plan-to-allow-all-utah-schools-to-reopen
https://apnews.com/article/virus-outbreak-salt-lake-city-utah-archive-4ae190afdead71632cea5c0348377440
https://apnews.com/article/virus-outbreak-salt-lake-city-utah-archive-4ae190afdead71632cea5c0348377440
https://www.washingtonpost.com/opinions/2020/12/09/heres-why-biden-healthcare-team-made-you-feel-better/?utm_campaign=wp_opinions_pm&utm_medium=email&utm_source=newsletter&wpisrc=nl_popns
https://www.washingtonpost.com/opinions/2020/12/09/heres-why-biden-healthcare-team-made-you-feel-better/?utm_campaign=wp_opinions_pm&utm_medium=email&utm_source=newsletter&wpisrc=nl_popns
https://www.washingtonpost.com/opinions/2020/12/09/heres-why-biden-healthcare-team-made-you-feel-better/?utm_campaign=wp_opinions_pm&utm_medium=email&utm_source=newsletter&wpisrc=nl_popns
https://www.washingtonpost.com/opinions/2020/12/09/heres-why-biden-healthcare-team-made-you-feel-better/?utm_campaign=wp_opinions_pm&utm_medium=email&utm_source=newsletter&wpisrc=nl_popns
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visit with Utah leaders: “It’s not occurring in the schools and this is what we’re 

finding in Utah. . . . Get your kids back in school.”18   

f. Dr. Adam Hersh, MD, PhD, and expert epidemiologist, speaking directly to the 

SLCSD Board: “People are not finding evidence in their contact tracing that 

transmission is occurring within the school building. The absence of proof of that 

is not evidence of it’s absence, but we are not seeing the accumulation of stories, 

anecdotes and clusters that seem to be linked to attending school.”19 Per Dr. 

Hersh: “The emerging consensus is that, you know, school is not the origin of 

transmission.” “I believe that we can keep . . . we can keep schools safe. I believe 

that schools the way they’re being conducted now are among the safest 

environments that a lot of youth are participating in.” 

g. The American Academy of Pediatrics has also declared that “all policy 

considerations for the coming school year should start with a goal of having 

students physically present in school.”20 

 
17 Fauci Said Authorities Should Close the Bars and Keep the Schools Open, available as of the 
date of this filing at: https://www.businessinsider.com/anthony-fauci-close-bars-school-
instruction-coronavirus-infections-health-2020-11  
18 Per the Deseret News, these statements were second-hand, as reported by Utah State Senator 
Todd Weiler, who was reportedly in the meeting with Drs. Redfield and Birx. Feds, Utah 
Lawmakers to Salt Lake School District: ‘Get Your Kids Back in Schools”, available as of the 
date of this filing at: https://www.deseret.com/utah/2020/11/3/21547806/salt-lake-school-
district-proposal-in-person-learning-kids-in-schools-covid19  
19 October 27, 2020 SLCSD Board Meeting, available as of the date of this filing at: 
https://www.slcschools.org/board-of-education/board-meetings/2020-21/, at 13:40. 
20 COVID-19 Planning Considerations: Guidance for School Re-Entry, available as of the date of 
this filing at: https://services.aap.org/en/pages/2019-novel-coronavirus-covid-19-
infections/clinical-guidance/covid-19-planning-considerations-return-to-in-person-education-in-
schools/  

https://www.businessinsider.com/anthony-fauci-close-bars-school-instruction-coronavirus-infections-health-2020-11
https://www.businessinsider.com/anthony-fauci-close-bars-school-instruction-coronavirus-infections-health-2020-11
https://www.deseret.com/utah/2020/11/3/21547806/salt-lake-school-district-proposal-in-person-learning-kids-in-schools-covid19
https://www.deseret.com/utah/2020/11/3/21547806/salt-lake-school-district-proposal-in-person-learning-kids-in-schools-covid19
https://www.slcschools.org/board-of-education/board-meetings/2020-21/
https://services.aap.org/en/pages/2019-novel-coronavirus-covid-19-infections/clinical-guidance/covid-19-planning-considerations-return-to-in-person-education-in-schools/
https://services.aap.org/en/pages/2019-novel-coronavirus-covid-19-infections/clinical-guidance/covid-19-planning-considerations-return-to-in-person-education-in-schools/
https://services.aap.org/en/pages/2019-novel-coronavirus-covid-19-infections/clinical-guidance/covid-19-planning-considerations-return-to-in-person-education-in-schools/
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71. SLCSD has ignored this advice and maintains its fully online learning program, 

blocking children from returning to their schools. 

Legal Structure of the Statewide Education System 

72. SLCSD is not an autonomous body with unfettered authority. It operates within a 

statewide educational system.  

73. Per the Utah Constitution, Utah students are entitled to a free and open public 

education.  

74. Utah law mandates that this statewide education system be operated in a way that 

guarantees admission to school for all students in the state, barring any policy that would deny 

admission because of race, color, location, religion, politics, or any other bar or barrier. 

75. Under the Utah Constitution, the State Board of Education is endowed with the 

authority and responsibility to control and supervise the statewide education system. 

76. The State Board is also required under its bylaws to “act in the best interests of the 

school children of the state.”21 

77. Plaintiffs and other community members have petitioned the State Board of 

Education to exercise its rightful authority to remedy the ongoing deprivation of rights being 

incurred by the students and families of SLCSD. (See, e.g., October 22, 2020 Ryan Bell Letter, 

attached hereto as Exhibit A.)  

78. The State Board of Education responded claiming it lacks the authority to 

intervene. (See November 9, 2020 Sydnee Dickson Letter, attached hereto as Exhibit B.) 

 
21 Bylaws of the Utah State Board of Education, available as of the date of this filing at: 
https://www.schools.utah.gov/file/9cf56c98-3b11-4071-b8af-3ed2026538e7  

https://www.schools.utah.gov/file/9cf56c98-3b11-4071-b8af-3ed2026538e7
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79. On the contrary, the State Board is entitled by statute to “establish rules and 

minimum standards for the public schools,” including rules governing “access to programs,” 

and “attendance.”22 

80. It is also entitled to determine whether such standards have been met. 

81. The State Board has repeatedly taken actions establishing minimum standards for 

schools, including in relation to the pandemic. For example, the State Board required all school 

districts to provide detailed reopening reports describing their plans for return to school after 

the Spring closures.23 

82. It also passed a formal regulation regulating the required number of school days in 

the school year with reference to the pandemic.24 

83. The State Board has also entertained prior votes to implement uniform statewide 

standards to govern school openings during the pandemic.25 

84. Based on its claim that it lacks authority to dictate uniform standards for reopening 

the schools, the State Board of Education has refused to take action to guarantee a free and 

open public education to the students of SLCSD for the 2020-2021 school year. 

85. Other state government entities and officials have similarly refused to intervene to 

remedy the ongoing deprivation of the rights of SLCSD students, including Plaintiffs. 

 
22 Utah Code Ann. § 53E-3-501. 
23 Utah State Board of Education Planning Requirements and Recommendations for K-12 School 
Reopening, available as of the date of this filing at: https://www.schools.utah.gov/file/a5eba09a-
42b8-45c0-b8fa-9adeea879fcd  
24 Utah State Board of Education R277-419-1, available as of the date of this filing at 
https://www.schools.utah.gov/file/33771472-4844-464e-be5f-9b59a3164d8b  
25 Utah School Board Rejects Bid for Stricter Reopening Rules, available as of the date of this 
filing at: https://www.usnews.com/news/best-states/utah/articles/2020-08-07/utah-school-board-
rejects-bid-for-stricter-reopening-rules  

https://www.schools.utah.gov/file/a5eba09a-42b8-45c0-b8fa-9adeea879fcd
https://www.schools.utah.gov/file/a5eba09a-42b8-45c0-b8fa-9adeea879fcd
https://www.schools.utah.gov/file/33771472-4844-464e-be5f-9b59a3164d8b
https://www.usnews.com/news/best-states/utah/articles/2020-08-07/utah-school-board-rejects-bid-for-stricter-reopening-rules
https://www.usnews.com/news/best-states/utah/articles/2020-08-07/utah-school-board-rejects-bid-for-stricter-reopening-rules


 17 

The Students of SLCSD Are Incurring Substantial and Ongoing Injuries as a Result 
of SLCSD’s Improper School Closure 
 
86. The inferior public education being offered to SLCSD students is having far-

reaching harmful effects on them, including Plaintiffs. 

87. Public records released by SLCSD show that the incidence of failing grades 

among SLCSD students has increased dramatically this school year. 

88. Four thousand SLCSD middle school and high school students received at least 

one F grade or incomplete in the first quarter of the 2020 school year, an increase of 1,500 over 

those receiving failing grades last year.26 

89. 364 students failed every one of their first-quarter classes, an increase of 600% 

over those who failed all classes last year. 

90. These numbers do not include elementary school children. They represent only the 

10,25927 middle and high school students in the district. In other words, 39% of all high school 

and middle school students in SLCSD received a failing grade so far this year, up from 24% 

last year.28  

91. Furthermore, under SLCSD’s current online learning plan, high school students 

only attended four classes during the first quarter, instead of the typical eight classes. Thus, 

 
26The Number of Failing Salt Lake City Middle and High School Students Has Skyrocketed as 
All Attend Classes Online, available as of the date of this filing at: 
https://www.sltrib.com/news/education/2020/12/05/if-you-have-students-salt/  
27 According to Utah State Board of Education, Fall Enrollment by Grade Level, 2018-2019, 
available as of the date of this filing at: 
https://www.schools.utah.gov/data/reports?mid=1424&tid=4  
28 Notably, much of last school year was spent in an online format as well, suggesting that last 
year’s failing grades (the denominator in this calculation) were also inflated as well. The 
percentage increase in failing grades would likely be far higher if compared with data from the 
2018-2019 school year. 

https://www.sltrib.com/news/education/2020/12/05/if-you-have-students-salt/
https://www.schools.utah.gov/data/reports?mid=1424&tid=4
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receiving an F did not affect only a small part of a student’s GPA. Any student receiving an F 

failed in one fourth of his or her classes. 

92. School principals in the District sounded the alarm before these data were publicly 

released. The principal of East High wrote to families acknowledging that 38% of East High 

students received one or more F, I (incomplete), or NG (no grade) in the first term of this year. 

(See December 5, 2020 Greg Maughan Email, attached hereto as Exhibit C.) 

93. This is not a normal rate of failures, as evidenced by the fact that the principal 

stated that he was “concerned” about the failure rates, and even referenced these figures as 

“shocking.”29  

The principals of other SLCSD schools sent out emails using the same language and 

format, adjusted to reflect their own numbers— including 30% of failing students at Highland 

High. Indeed, Highland announced that a full 18% of all of its grades handed out in the first 

quarter were F’s, I’s, or “No Grade.” (Dec. 4, 2020 Jeremy Chatterton Email, attached as Exhibit 

D.)  

94. Middle schools are also being hit hard. Glendale Middle School reports handing 

out F’s to 60% of its students.30 And though other districts have seen increasing failing grades, 

 
29 To be clear, the principal closed his email with the following statement: “I know many will 
dismiss the number of students with failing grades, citing similarly shocking numbers for 
students across the country.” (Ex. C.) The clear implication is that the numbers for his own 
school were shocking, just as similar numbers from elsewhere were also shocking. 
30 The Number of Failing Salt Lake City Middle and High School Students Has Skyrocketed As 
All Attend Classes Online, available as of the date of this filing at: 
https://www.sltrib.com/news/education/2020/12/05/if-you-have-students-salt/  

https://www.sltrib.com/news/education/2020/12/05/if-you-have-students-salt/
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an analysis by the Salt Lake Tribune reports that the failures are most on the rise among those 

students in those districts participating by online-only means.31 

95. The dissatisfaction of students and families within SLCSD has manifest in a sharp 

decline in enrollment in the district.   

96. In Fall 2019, the district enrolled approximately 23,000 students.32 By the 

beginning of the 2020 school year, as the district made it clear to the public that students would 

not be returning in person, that number declined by about 1,500 students.33 

97. Enrollment has continued to collapse as students experienced the difficulties of 

full-time online education. The district continues to lose hundreds of students to neighboring 

districts, private schools, and charter and home-schooling options.34  

98. Anecdotal and media reports confirm that the online learning model imposes 

serious burdens on both students and families.  

99. Numerous parents have left the workforce, in many cases due to the need to 

remain at home to supervise distance-learning students.35  

 
31 Thousands of Utah Students Are Struggling with Online Learning During the Coronavirus 
Pandemic, available as of the date of this filing at: 
https://www.sltrib.com/news/education/2020/11/08/thousands-utah-students/  
32 Data from SLCSD, available as of the date of this filing at: 
https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-
report/english/  
33 Here’s How Many More Students Have Left Salt Lake City Schools, Likely Due to Online 
Learning, available as of the date of this filing at: 
https://www.sltrib.com/news/education/2020/12/08/heres-how-many-more/  
34 Id. 
35 Amid COVID-10, Moms Leaving the Workforce Could Have Lasting Impact on Economy, 
available as of the date of this filing at: https://abcnews.go.com/US/amid-covid-19-moms-
leaving-workforce-lasting-impact/story?id=74468354 

https://www.sltrib.com/news/education/2020/11/08/thousands-utah-students/
https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-report/english/
https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-report/english/
https://www.sltrib.com/news/education/2020/12/08/heres-how-many-more/
https://abcnews.go.com/US/amid-covid-19-moms-leaving-workforce-lasting-impact/story?id=74468354
https://abcnews.go.com/US/amid-covid-19-moms-leaving-workforce-lasting-impact/story?id=74468354
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100. In SLCSD, parents and students, including Plaintiffs, have suffered numerous 

disadvantages as a result of SLCSD’s policy. 

101. One Plaintiff student was switched from an advanced learning program to a more 

standard level format in order to mitigate a significant decline in his grades that began this year. 

(See DeMordaunt Decl., Exhibit E hereto, at ¶ 5.) 

102. One Plaintiff student has gone from being a mostly straight-A student to suddenly 

getting mostly F’s. (Williams Decl., Exhibit F hereto, at ¶ 8.) That student’s brother was also a 

straight-A student and has received multiple failing grades this year as well. (Id. ¶ 9.) 

103. Another parent recounts the experience of her daughter, formerly an engaged, 

high-performing student, who now receives D’s and F’s, and has lost her confidence and desire 

to learn. (Fiefia Decl., Exhibit G hereto, at ¶ 9.) 

104. That same parent was forced to withdraw her child from online school because he 

could not pay attention, requiring her to homeschool him, all while managing the needs of five 

other children participating in online schooling in their home. (Id. ¶¶ 10-11.) 

105. Another parent testifies that his daughter, suddenly less motivated to study, 

received her worst grade ever this year. (Powell Decl., Exhibit H hereto, at ¶ 12.) 

106. One Plaintiff parent relates that her son experienced a panic attack near the 

beginning of the year due to fears that the school year would never start up again in earnest this 

year. (Bergstrom Decl., Exhibit I hereto, at ¶ 19.) Her other son cried most days during the 

month of September due to challenges with online learning. (Id. ¶ 20.) 

107. Nearly all of Plaintiffs have observed a significant decline in their children’s 

grades this school year as all navigate the barriers of online-only learning. (See, DeMordaunt 
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Decl. ¶ 5; Fiefia Decl. ¶ 7; Mortensen Decl., Exhibit J hereto, at ¶ 7; Powell Decl. ¶ 12; Smith 

Decl., Exhibit K hereto, at ¶ 7; Williams Decl. ¶¶ 8, 9.)  

108. Furthermore, it is a common, heartbreaking refrain that Plaintiffs’ children have 

largely lost their motivation, focus, and energy with respect to school. They sleep more, they 

indulge in distractions, they avoid education, and require therapy. (See Fiefia ¶ 9; Kirchner 

Decl. ¶ 6, Exhibit L hereto, ¶¶ 5, 6; Mortensen Decl. ¶ 6-7; Powell Decl. ¶ 7; Smith Decl. ¶ 7; 

Williams Decl., ¶ 10.) 

109. Some of Plaintiffs have suffered significant new financial burdens as a result of the 

online-only learning format. These include very real career setbacks that are likely to have 

ramifications well into the future. (Fiefia Decl. ¶ 13; Powell Decl. ¶ 5; Williams Decl. ¶¶ 13, 

15.) 

110. As a result of the school closures, families have been forced to expend 

considerable resources to upgrade digital devices and internet bandwidth, pay for tutors, and 

provide extra at-home supervision and support for children. (Fiefia Decl. ¶ 13; Williams Decl. 

¶¶ 12, 13.) 

111. Students participating in online-only learning have been deprived of needed 

academic support in numerous ways. These losses include lab sessions for science classes, 

office hours with teachers, interactive classroom engagement, school libraries, and numerous 

means of learning support offered within physical school facilities, not to mention the support 

and social encouragement offered in a live classroom. 

112. SLCSD students, including Plaintiffs, have been deprived of numerous other 

opportunities adjacent to education as well. These losses include social services, counseling, 
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P.E. activities, and numerous extracurricular offerings. All such activities are available to their 

neighboring students in other school districts. 

113. Disadvantaged and homeless students have also lost a crucial part of their support 

system, including free meals, access to warm and safe buildings, supervision, adult interaction, 

school pantries and showers, and authority figures who can assist in instances of abuse, 

bullying, or neglect. 

114. SLCSD students, including the children of Plaintiffs, have suffered mental and 

emotional harms as a result of the closure of schools, including increased isolation, depression, 

anxiety, loss of enjoyment of life, and suicidality. 

115. All of these services and supports are currently offered, at some level, by public 

schools to all other students in the state, while SLCSD students, remain shut out of their 

schools and confined to education from remote instructors via computer screen in their homes. 

116. Without judicial intervention, the entire school year is likely to be lost, without any 

in-person education taking place among the majority of students enrolled in the district.  

117. As the school year enters its fourth month, there is no sign that these deprivations 

will end. Based upon metrics currently accepted by SLCSD, and consistent with repeated votes 

by the SLCSD School Board, the district remains committed to its present course of online-

only education. 

118. On information and belief, the SLCSD Board was aware of the alarming rate of 

failing grades being issued in the district as of their most recent Board meeting on December 1. 

However, the Board did not discuss the problem. 
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119. The Board has no additional meetings scheduled through the end of 2020. No new 

meeting has been scheduled as a result of the shocking release of failing grade data.36 

120.  This status quo subjects SLCSD students, including plaintiffs, to unequal 

treatment under the law in violation of the Utah Constitution. 

FIRST CAUSE OF ACTION 
(Violation of Utah Constitution, Article 10, Sections 1, 3) 

 
121. Plaintiffs re-allege and incorporate the above paragraphs as if fully set forth herein.  

122. Plaintiffs are entitled to a public education system that is open, free, and equal. 

123. Plaintiffs are entitled to a public education administered as part of a unified, 

statewide system. 

124. Plaintiffs have been deprived of their rights by the refusal of SLCSD to permit 

them to attend school in person in the 2020-21 school year. 

125. Such violations are exacerbated by the ability of all other public-school students in 

the state to attend school in person, and by the ability of private school students within the 

boundaries of the district to attend school in person in exchange for substantial tuition 

payments. 

126. Plaintiffs face the likelihood that these deprivations will continue for the remainder 

of the school year. 

127. Plaintiffs have suffered substantial injuries in their educational prospects, income, 

out-of-pocket expenses, and physical and mental health. Plaintiffs’ injuries are substantial, 

ongoing and irreparable. 

 
36 Salt Lake City School District Website Notice of Meetings Scheduled, available as of the date 
of this filing at: https://www.slcschools.org/board-of-education/board-meetings/notice-of-

https://www.slcschools.org/board-of-education/board-meetings/notice-of-meetings-scheduled
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128. Plaintiffs’ injuries are irreparable and are continuing in nature. 

129. Plaintiffs are entitled to injunctive relief requiring the immediate cessation of these 

violations. 

SECOND CAUSE OF ACTION 
(Uniform Operation of Laws, Utah Constitution Article 1, Section 24) 

130. Plaintiffs re-allege and incorporate the above paragraphs as if fully set forth herein. 

131. The Utah Constitution states that “[a]ll laws of a general nature shall have uniform 

operation.” Utah Const. art. 1, § 24. 

132. The Uniform Operation of Laws provision embodies the general principle that 

“persons similarly situated should be treated similarly.” Malan v. Lewis, 693 P.2d 661, 669 

(Utah 1984). 

133. The students of Salt Lake City are similarly situated to students throughout the rest 

of the state. All depend on the statewide education system to provide equal educational 

opportunities and fair and equal access to facilities, instructors, equipment, and activities within 

that system. 

134. Nothing about the COVID-19 pandemic changes this reality. Salt Lake City is not 

distinctively worse than other areas with respect to viral transmissions, positivity rates, or other 

metrics. 

135. By refusing to provide equal opportunities to the students of Salt Lake City, 

including Plaintiffs, Defendants have violated the uniform operation of laws and have treated 

persons similarly situated dissimilarly under the law. 

 
meetings-scheduled / 

https://www.slcschools.org/board-of-education/board-meetings/notice-of-meetings-scheduled
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136. There is no reasonable objective of state or district policy that warrants this 

disparity in treatment. 

137. Plaintiffs’ injuries are irreparable and are continuing in nature. 

138. Plaintiffs have no remedies for these violations except for injunctive relief tailored 

to require Defendants to provide equal educational opportunities for Salt Lake City students, 

including Plaintiffs. 

THIRD CAUSE OF ACTION 
(Declaratory Judgment Pursuant to Utah Code Ann. 78B-6-401 et seq.) 

 
139. Plaintiffs re-allege and incorporate the above paragraphs as if fully set forth herein. 

140. A justiciable controversy exists between Plaintiffs and Defendants as to whether 

Plaintiffs are entitled to attend school in person during the 2020-21 school year. 

141. The interests of Plaintiffs are adverse to the declared interests of SLCSD, and the 

apparent interests of each other Defendant, on that issue. 

142. Plaintiffs have legally protected, constitutional rights in the controversy and the 

issues are ripe for determination. 

143. Plaintiffs are entitled to declaratory relief from this Court declaring that Plaintiffs 

are entitled to be treated equally under the statewide public education system to the other 

students within that system, including all other students in Utah who are permitted to attend 

public schools. 

144. Plaintiffs may request a speedy hearing of this action pursuant to Rule 57 of the 

Utah Rules of Civil Procedure. 

PRAYER FOR RELIEF 

 WHEREFORE, based upon the above allegations and legal claims, Plaintiffs demand: 
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1. Preliminary and permanent injunctive relief requiring immediate cessation of the 

constitutional and legal violations complained above herein, as detailed in Plaintiffs’ 

forthcoming Motion for Preliminary Injunction. 

2. Declaratory judgment adjudicating Plaintiffs’ rights with respect to the status quo 

within SLCSD in light of constitutional protections guaranteeing a free and open public 

education and equal protection under the law. 

3. If necessary, expedited trial pursuant to Rule 57 of the Utah Rules of Civil 

Procedure. 

4. Plaintiffs’ fees, costs of suit, and other relief as the Court deems just. 

 DATED this 14th day of December 2020.      

     KUNZLER BEAN & ADAMSON, PC 
 
 
 
     /s/ Ryan B. Bell       
     Ryan B. Bell 
      
 

CLYDE, SNOW & SESSIONS, P.C. 
Christopher B. Snow  

  
Attorneys for Plaintiffs 

 
 
 
 





 
      October 22, 2020 
 
 
 
VIA UNITED STATES 
MAIL AND EMAIL 
 
Governor Gary Herbert 
350 N. State St., Suite 200 
Salt Lake City, UT 84114-2220 
Email Care of Tiffeni Wall 
tiffeniwall@utah.go v 
 
Lieutenant Governor Spencer Cox 
350 North State St., Suite 220 
Salt Lake City, UT 84114-2220 
spencercox@utah.gov 
rappley@utah.gov 
 
Senator Stuart Adams 
320 State Capitol  
Salt Lake City, UT 84114 
jsadams@le.utah.gov 
 
 

Speaker Brad Wilson 
350 N. State St. Suite 350 
Salt Lake City, UT 84114 
bradwilson@le.utah.gov 
 
Sydnee Dickson  
Superintendent of Public Instruction 
PO Box 144200 
Salt Lake City, UT 84114-4200 
Email Care of Mark Peterson 
mark.peterson@schools.utah.gov 
 
Larry Madden  
Superintendent, Salt Lake City 
School District 
440 E. 100 S.  
Salt Lake City, UT 84111 
larry.madden@slcschools.org 
 

 
Re: Statement of Legal Claims Regarding Salt Lake City School District  
  

Dear Governor Herbert, Lieutenant Governor Cox, Senator Adams, Speaker Wilson, and 
Superintendents Dickson and Madden:  

  
 I have been engaged on behalf of parents and children who reside within the boundaries 
of the Salt Lake City School District (“SLCSD” or “the District”).1 These parents have asked 
that I provide an analysis of their rights with respect to the failure of SLCSD to open schools for 
in-person learning beginning in the Fall of 2020, and with continuing effect for the foreseeable 
future. We write in the hope of persuading all of you with influence over this situation that the 
Utah and United States Constitutions require that SLCSD’s decision be reversed.  
 

 
1 Formally, the current clients are a small handful of parents. These parents lead and speak for an estimated 

200 to 300 families who would likely join in this engagement should there be further communications or activity. 

mailto:tiffeniwall@utah.go
mailto:spencercox@utah.gov
mailto:rappley@utah.gov
mailto:jsadams@le.utah.gov
mailto:bradwilson@le.utah.gov
mailto:mark.peterson@schools.utah.gov
mailto:larry.madden@slcschools.org


 

I. Executive Summary 
 
 Constitutional Guarantees. The Utah Constitution mandates that the state establish and 
maintain a free and open public-school system, open to all of the children of Utah. Our state 
government, and you as its officials charged with upholding these constitutional provisions, are 
obligated to provide such opportunities for education. The educational opportunities now being 
given to the children of Salt Lake City fall far short of these standards, especially when 
compared with the education being provided to all other students in Utah. If not corrected, this 
disparity entitles our clients to court-ordered injunctive relief mandating that SLCSD equalize its 
educational offerings with those provided throughout the rest of the state. See Section II, below. 

 
Schools Are Under State, Not Local Control. It is incorrect as a legal matter to 

conceptualize this as an issue subject to local control. While our statutory regime divides 
educational responsibilities into local school districts, it is the legislature that is constitutionally 
charged with establishing and maintaining a free and fair educational system, and the State 
Board of Education that is given control and supervision of this system. The Constitution does 
not establish numerous local educational systems, but one statewide system, under control of 
state governmental actors. When the system treats a subsection of students unequally, concepts 
of local control must give way, and the responsible state entities must step in. See Section V, 
below. 

 
Salt Lake City Has Failed. Students in Salt Lake City are receiving an education that is 

far inferior to what is offered elsewhere in Utah. As a result, SLCSD is shedding students, while 
those who stay cope with subpar learning environments, struggle with isolation and 
disengagement, and fall farther behind their peers. See Section III, below. 

 
There Is No Rational Basis for SLCSD’s Approach. While we acknowledge the 

daunting threat posed by the COVID-19 pandemic, SLCSD’s decision does not reasonably 
address the problem. Salt Lake City does not pose any greater risk of infectious spread than other 
areas where schools are open. Further, the District’s chosen metrics for returning to school are 
unattainable, unsupported, and inconsistent with science. Finally, it is absurd that families with 
means to pay for private schools can continue in-person learning in Salt Lake City, while public 
school students are locked out on the basis of a pandemic that others are carefully managing. See 
Section IV, below. 

 
Emergencies Do Not Nullify Constitutional Rights Long-Term. Although states 

possess police powers to take broad measures during a public emergency, such powers must be 
carefully limited. The Utah and United States constitutions protect core rights which must not be 
abridged beyond what is absolutely necessary in times of genuine crisis. See Section VI, below. 

 
My clients hope that this letter will prompt you to take action, exercising both your legal 

authority and public and private influence, to intervene to assure that the children of Salt Lake 
City will be immediately given opportunities for learning equal to those being provided to other 
Utahns.   

 



 

II. Constitutional Rights to Education 
 
The right to a free and open public education is embedded in Utah’s Constitution. Article 

X of Constitution provides that the state must have “a public education system, which shall be 
open to all children of the state.” Utah Const. art X, § 1. It also requires that the public education 
system so described “shall include all public elementary and secondary schools,” and that all 
such schools “shall be free.” Id. § 2. While these provisions are written in broad constitutional 
language, the Utah Supreme Court has provided clear guidance as to their meaning:  

 
The requirement that the schools must be open to all children of the state is a 
prohibition against any law or rule which would separate or divide the children of 
the state into classes or groups, and grant, allow or provide one group or class 
education privileges or advantages denied another. No child of school age, 
resident within the state, can be lawfully denied admission to the schools of the 
state because of race, color, location, religion, politics, or any other bar or barrier 
which may be set up which would deny to such child equality of educational 
opportunities or facilities with all other children of the state. 
 

Logan City School Dist. v. Kowalis, 77 P.2d 348, 350-51 (Utah 1938) (emphasis added).2 
 
 Per this mandate, the Constitution can tolerate no regulation that provides opportunities 
to one group within the state while denying the same opportunities to another group, including 
where the division is based on “location.” (Id.) The State Legislature, which is charged with 
establishing this equal public system, and the State Board of Education, which is given “general 
control and supervision” of the public education system, have the responsibility for assuring that 
these principles are implemented in practice. See Utah Const. art. X, § 1 (Legislature); § 3 (State 
Board of Education). 
 
 Similar rights are secured by the Fourteenth Amendment to the United States 
Constitution, which prohibits states from enacting laws or policies depriving citizens of the 
“equal protection of the laws.” U.S. Const. amend. XIV. The equal protection doctrine prohibits 
“governmental classifications that affect some groups differently than others.” Engquist v. Or. 
Dep’t. of Agric., 533 U.S. 591, 601 (2008) (citations omitted). This constitutional principle is 
triggered where a governmental policy creates disparities “between classes of individuals whose 
situations are arguably indistinguishable.”  
 
 Although these protections are enforced with greater scrutiny to strike down laws 
discriminating against those in protected classes, such as disparities based on race or ethnicity, 

 
2 Although some have argued that this robust statement of the rights of Utah children is only dicta, it is 

surely far more than a judicial aside. In 2000, the Utah Supreme Court re-confirmed the language, stating that “this 
court has already defined and applied the Open Education Clause,” quoting in full the Kowalis Court’s expansive 
interpretation of Utah’s constitutional rights of open education. Spackman ex rel. Spackman v. Board of Education 
of Box Elder County School Dist., 2000 UT 87, ¶ 16, 16 P.3d 533, 536. This was not the only time the Utah Supreme 
Court relied on Kowalis’s reading of the educational rights articulated in the Utah Constitution. See Starkey v. Bd. of 
Ed. of Davis County School Dist., 381 P.2d 718, 720 n.2.  



 

equal protection is still an active force in preventing discrimination against other populations, 
where the discriminatory policy is irrational. Commonly termed the “rational basis” test, this 
judicial approach to equal protection problems considers whether a discriminatory policy is 
“rationally related to a legitimate government purpose or end.” Teigen v. Renfrow, 511 F.3d 
1072, 1083 (10th Cir. 2007). And while the rational basis test for enforcing the equal protection 
clause presents a higher bar for plaintiffs, it still has been the instrument of striking down many, 
many laws restricting practices far less essential than the right to public education.3  
Furthermore, while this test governs challenges under the Equal Protection Clause, there is no 
reason to think it would apply to challenges under the Utah Constitution, with its mandatory 
language and express entitlement to equality of education.4 
 
 These bedrock constitutional provisions pose two pressing questions for those leading, 
and those charged with oversight of, SLCSD: First, are the students of Salt Lake City receiving 
educational opportunities equal to those offered to the students of every other part of the state? 
Second, is there a rational basis to allow the students of Salt Lake City to be treated so 
differently from their peers across city lines in every direction? The compelling answer to both 
questions is no. 
 
III. The SLCSD Educational Experience is Dramatically Inferior to the Offerings of 

Every Other School District in Utah 
 

SLCSD offers a form of education at present, but this program should not be mistaken for 
an equal education as contemplated by the Utah and United States Constitutions. The current 
programs of the District fail under the “free and open public schools” requirement and the equal 
protection clause, based on numerous failings as addressed below.  
 

Falling Enrollment. Enrollment in SLCSD has dropped dramatically in recent months. 
The District has recently reported that is total population has now fallen by nearly 7% from last 
year, including an incredible 12.5% decline in elementary schools.5 Several elementary schools 
in SLCSD have seen population declines of 20 to 25%. Overall, the District now serves a student 
population that is 1,569 students smaller than it was last year. Meanwhile, the District reports 
that its special education population is “going down significantly,” suggesting that parents of the 

 
3 See, e.g., Katie R. Eyer, The Canon of Rational Basis Review, 93 Notre Dame L. Rev. 1317, 1352 n.152 

(2018) (collecting numerous cases striking down laws under rational basis review) 
4 Furthermore, the rational basis test would not apply in the event that a challenger could show that the 

SLCSD’s policy is having greater negative effects on those of minority races than on Utah’s majority white 
population. See Save Pallisade FruitLands v. Todd, 279 F.3d 1204, 1210 (10th Cir. 2002). There is ample reason to 
believe this is the case, given that SLCSD has the second highest proportion of minority students in Utah, behind 
only Ogden School District. See Enrollment/Membership Reports, 2017-2018, Utah State Board of Education, 
available here: https://www.schools.utah.gov/data/reports?mid=1424&tid=4. In light of these numbers, all state 
leaders should take intense interest in the question of how Salt Lake City’s minority population is faring while 
students are barred from in-person learning, while every majority white school district in the state offers some form 
of in-person education to its students. 

5 See https://www.deseret.com/utah/2020/10/20/21525806/salt-lake-school-district-enrollment-drop-
pandemic-elementary-schools  

https://www.schools.utah.gov/data/reports?mid=1424&tid=4
https://www.deseret.com/utah/2020/10/20/21525806/salt-lake-school-district-enrollment-drop-pandemic-elementary-schools
https://www.deseret.com/utah/2020/10/20/21525806/salt-lake-school-district-enrollment-drop-pandemic-elementary-schools


 

most need-intensive students are finding the District’s offerings particularly lacking.6 This 
evidence of families voting with their feet gives strong indication that the core constituents of 
our schools believe their needs will be better served elsewhere, a stark condemnation of the 
status quo in the District. Anecdotal evidence of numerous families seeking options in nearby 
districts or in private or charter schools completes the picture. 

 
Low Participation. The District has been unclear in disclosing precisely how many 

students log on to its online learning systems each day. An early report from the first week of 
school suggested that 18,000 of its 22,000-plus students had logged in at least once, but unclear 
discussion suggested that only about half that had logged in on the actual school day when the 
board meeting took place.7 As far as the undersigned can verify, there is not definitive data 
clarifying the participation rates of students in the District. Anecdotal reports suggest that many 
students participate only intermittently, while others log on to their classes, turn off the video 
function, and cease participating. (See Family A Account, below). 

 
Equipment Shortages. On Wednesday, September 2, nine days after the original school 

start date, local media organizations announced that SLCSD was 6,000 computers short of their 
need number, due to a backorder.8 According to its demographic report, more than half of the 
district’s 22,000-plus students come from low-income households--households that have great 
need for technology provided by schools.9 But as of the September 15, 2020 SLCSD Board 
Meeting the district reported it had issued only 12,223 devices in the district, and the District’s 
Chief Information Officer acknowledged that it “still [had] a long ways to go” before obtaining 
laptops sufficient to provide to each student in need. On that date, there were hundreds of 
requests outstanding. It is unclear whether the District has announced updated figures on this 
critical issue. 
 
 Missed Instructional Days. On top of the many setbacks they have experienced in 
educational quality, SLCSD have also lost days of their school year as well. The District pushed 
its start date back to prepare for their online learning regime (plus a day lost to a windstorm), 
costing a total of fourteen instructional days—or eight percent of total school days in the year. 
The District has announced it will not make up these missed days, again giving clear indication 
that the students of the District are not receiving the education the State is supposed to have 
guaranteed them.  

 
Student Experiences. The closure of schools for in-person learning is having dramatic 

effects on the students of SLCSD. The personal stories of numerous families in the District raise 
urgent concerns about the educational progress, mental health, and basic stability of students 
whose only option is to learn, day after day, in front of a computer screen, without hope of 

 
6 See Video Recording of Sep. 15, 2020 Board Meeting, available at 

https://www.youtube.com/watch?v=FqdBrINQ-AY, at 47:35. 
7 See Video Recording of Sep. 15, 2020 Board Meeting, available at 

https://www.youtube.com/watch?v=FqdBrINQ-AY, beginning at 22:40 
8 See https://www.deseret.com/utah/2020/9/2/21419023/utah-coronavirus-school-laptops-supply-chain  
9 See https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-

report/english/  

https://www.youtube.com/watch?v=FqdBrINQ-AY
https://www.youtube.com/watch?v=FqdBrINQ-AY
https://www.deseret.com/utah/2020/9/2/21419023/utah-coronavirus-school-laptops-supply-chain
https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-report/english/
https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-report/english/


 

returning to normal. The following are excerpts of first-person accounts collected from families 
in the District: 

 
• Family A: Three children in SLCSD. A single mother and refugee with five children 

moved to Utah five years ago. The mother is currently out of work. Her 10th grader 
previously loved school but is now struggling—receiving Ds and Fs—in large part 
because she does not understand Canvas or what much of the instruction on Zoom is 
asking of her. The mother speaks very little English and has a brand-new baby, and the 
schoolchildren are receiving no academic or tech support from their mother. The family 
has managed to send their seventh grader to a charter school in Granite School District 
because he was falling further and further behind in the spring.  He rides the city bus 
every day to school and hates not knowing anyone or having the teachers he recognizes. 
The tenth grader is responsible for helping her fourth grader and first grader siblings, on 
top of managing her own coursework. The first grader logs on in the morning with his 
siblings and then runs outside to play while his classed continue. He still has not been to 
school to pick up packets from his teacher and has not done any schoolwork since school 
closure in the spring. Schools are too far to pick up meals and no transportation is being 
provided. None of these children are being offered small group in-person opportunities 
and they have not seen any of their teachers. The tenth grader says classes are hard and 
her grades are dropping. Her eyes ‘constantly hurt’ her and she ‘just wants to sleep.’ 

 
• Family B: Two children in SLCSD. This family is on free and reduced lunch. The 

mother works full time during the day and the stepdad works graveyard shifts. He 
struggles to stay awake and mend his broken ankle while getting the two children (first 
and third grades) on Zoom calls and different learning platforms during the day. “It’s 
definitely challenging to get them where they need to be and keep them engaged.” The 
first grader was moved to an east side school to get better services because of learning 
challenges and that has proven to be too complicated. The mother now feels she needs 
her daughter back at a neighborhood school so she can manage the few available in-
person offerings—even though the special services are not as good for her daughter. The 
third grader’s teacher has “definitely been a challenge”—although they understand.  The 
teacher is trying to handle 22 kids on screens and make sure they listen and learn 
something. “It’s hell. Expecting these small children to work the computers, remember 
passwords, navigate internet sites and zoom calls is too much.” The third-grade child 
should be in resource at school three times a week but can only get her there once a week 
because of parents’ work schedule. “We know the schools give meals during the day, but 
most families don’t have cars to get them there.” The girls did not have an opportunity to 
start learning until almost two weeks after the already delayed school start date because 
laptops issued by their schools did not work. “The children are sad and depressed because 
they can’t see their friends.  Our kids are not learning. They are not getting enough 
education.” 
 

• Family C: Three children in SLCSD. A single mother of five children who are refugees 
from the Democratic Republic of Congo. The mother and children were formerly in an 
abusive relationship and moved to Utah to escape the relationship several years ago. The 



 

mother works at Walmart full time and speaks very limited English. Her three SLCSD 
students care for themselves while their mother works. When school was initially 
delayed, the mother was unaware of the delay—not having access to a computer nor 
regular access to email. She was also unaware that her children would be attending 
remotely. She did not receive school district surveys nor other forms of communication. 
Her youngest child was supposed to start kindergarten this year. Because the mother is 
unable to assist in online learning via technology she does not understand, she felt forced 
to send her kindergartner back to daycare, instead of enrolling in kindergarten. It is 
unknown whether or not the kindergartner is still registered as a kindergartener—but he 
is neither participating nor learning because he is in full-time daycare. Her teenage boys 
attend Highland High remotely. The family had one computer to use on the day school 
started. They do not own a car and are unable to pick up devices and were told there were 
no devices available. A neighborhood volunteer dropped by on the first day of school to 
check on their ability to logon to classes. The teenage boys, who both earn above 3.5 
GPAs, had not yet successfully gained access to a single class and spent the day bouncing 
between platforms—attempting to find Zoom links, class schedules, etc. Communicating 
with the teachers could not happen in real time, as they found themselves needing to get 
feedback in order to logon. The children are entirely self-guided. They are intelligent and 
hardworking, but without guidance, struggling to keep up with understanding demands 
and staying focused. They now spend ALL of their time in their apartment and are 
becoming “depressed.” 
 

• Family D: Three children in SLCSD. The 12th grader in this family is a 3.95 GPA 
student with honors and AP classes throughout her time in high school. She has had many 
extracurricular activities and loves school. This year, “since school started, she is 
unmotivated and depressed. She has had F’s in her AP classes- first time ever. . . . She is 
seeing a therapist/counselor for the first time in her life. She does not change clothes from 
the ones she slept in, rather pulls her hoody sweatshirt over her face and seems 
disengaged.” The 9th grader is 4.0 GPA honors student who plays in the orchestra and on 
the soccer team at her school. “She has migraines more often and eye soreness. Although 
she still wakes up early and “gets ready” for school, it is less and less so… now she 
frequently wears her sweats she slept in and also pulls her hoody over her head and seems 
to want to disappear. She talks about how awkward her classes are, especially small 
groups. No one wants to talk together. Her AP teacher asked each student to tell her how 
they felt about school right now and 31/31 students’ responses involved the words, 
stressed, anxiety, difficult. This family placed their 8th grader in a charter school to avoid 
the SLCSD shutdown. The charter school then shut down, forcing the student to take 
online classes for two weeks. When he was able to return to in-person school at his 
charter school, he “was so enthusiastic and grateful to get up and get out the door. His 
interest in his subjects and his daily routine returned.” 

 
• Family E: Three SLCSD children, one has an IEP. “[M]y boys are REALLY 

struggling. My junior is trying to balance the academic rigor of AP class with the boring 
monotony of online 3D design. I catch him often playing Minecraft during those long 
lulls in unengaged art zoom meetings. My other son is a freshman. He’s a great kid. He 



 

has autism. He has an IEP but that IEP can’t protect him right now. I can’t even begin to 
describe how wrong this online format is for him! He doesn’t have help and his grades 
show this. Watching this happen is like watching someone drown and not having the 
means to save them. No amount of time spent in canvas can help him understand what is 
due tomorrow. No number of zoom calls can amount to someone standing by his side, 
showing him how to navigate this technology. He sits quietly at every zoom meeting with 
his eyes glazed over, dreaming about what he’s going to do when this screen goes dark… 
and completes NO WORK! . . . . There is absolutely no light left in his eyes, Nothing to 
look forward to and no end in sight.” In one of the classes attended by these boys, “there 
is a regular visitor that does not belong in this class. This person comes in each day, using 
the name of a different student enrolled in the class. After the teacher admits him (as a 
legitimate student), he proceeds to use strings of inappropriate comments and expletives 
that embarrass even me as an adult. He takes over the screen and draws private body 
parts, guns, even coloring in the whole screen. The poor teacher can do nothing except 
ask him repeatedly to leave.” 

 
• Family F: Two children in SLCSD, one with special education needs. Both parents 

work outside the home and have a 7th grader with special educational needs. The child 
has assigned work through online learning, but this child has no ability to navigate the 
online learning given that day because of his physical challenges. This child needs 
supervision to navigate zoom, canvas and other technical matters prescribed in the online 
curriculum. His mother said, “he needs one-on-one assistance- a human to sit with him 
during online school hours and read assignments, scribe his writing or answers to 
questions and keep him focused and navigate between classes.” This family had 
expressed concerns about their son’s lack of access to materials in remote mode to his 
teacher, the principal and the consultant to special education but has not received 
assistance. 

 
Finally, the experiences of students with limited means and unstable homes will be far 

worse than those with steady family structures, learning support, and basic resources. Succeeding 
in online school requires steady routines, a lack of at-home distractions, consistent in-home 
supervision, and basic resources like heat, internet access, and digital literacy. All of these things 
are taken for granted by affluent families, and none are guaranteed in more needy homes. Given 
that more than half of SLCSD’s population come from low-income families,10 one can conclude 
that the current policy is having enormous impacts on some of the poorest students in the state. 
This is unacceptable, especially given that all of the wealthier populations served by other school 
districts are being better served by in-person school and the various support mechanisms that 
come with it. Per the Brookings Institute, online learning is challenging, especially for the least 
well-prepared students. “These students consistently perform worse in an online setting than they 
do in face-to-face classrooms; taking online courses increases their likelihood of dropping out 
and otherwise impedes progress through college.”11 The fact that 1500-plus students have left the 

 
10 https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-

report/english/  
11 https://www.brookings.edu/research/promises-and-pitfalls-of-online-education/  

https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-report/english/
https://www.slcschools.org/schools/district-demographics/documents/2019-2020-low-income-report/english/
https://www.brookings.edu/research/promises-and-pitfalls-of-online-education/


 

District this year has ominous implications, given that those leaving are likely wealthier, which 
means that many less affluent students would likely choose other options as well, but lack the 
means to do so. Once again, affluent students find ways to partially mitigate the impact of poor 
educational offerings, while needy students remain stuck with the inferior opportunities on offer. 

 
Salt Lake City’s students are not receiving an education equal to that enjoyed by others in 

the state, and the state must remedy this shortcoming. 
 
IV. There is No Rational Basis to Deprive Salt Lake City Students of the Opportunities 

Currently Being Provided to All of Utah’s Other Students 
  

Given the deep inequality enacted by SLCSD’s closure of physical schools as 
demonstrated above, the question arises whether these inequities can be tolerated under 
constitutional principles. Because there is no rational basis supporting the inequality, the answer 
is no. There are several ways in which SLCSD’s decision to keep schools closed is deeply 
irrational. For brevity, only two are addressed here. 

 
A. There Is No Rational Basis to Expect In-Person Classes in Salt Lake to 

Exacerbate the Pandemic 
 
First, SLCSD has acted irrationally by stubbornly clinging to its original decision not to 

allow in-person learning despite the strong and growing evidence that in-person schools can 
safely operate during the pandemic. Schools nationwide have been holding in-person classes for 
seven weeks, with little evidence of having harmed public health interests. Perhaps the best data 
on this issue comes from a study recently conducted by a Brown University economist in 
collaboration with the Utah technology firm Qualtrics. As reported in The Atlantic, data gathered 
on 200,000 students in 47 states revealed infection rates of .13% among students and .24% or the 
equivalent of “1.3 infections over two weeks in a school of 1,000 kids, or 2.2 infections over two 
weeks in a group of 1,000 staff.”12 These data are confirmed by the fact that, several weeks into 
the school year, few if any reports have emerged regarding significant outbreaks at K-12 
institutions. 

 
Elementary schools in Utah appear to be functioning with essentially no effect on 

transmission rates, and those high schools that have seen cases spike have been responsibly 
closed or have properly quarantined the involved students. Despite the opening of hundreds of 
schools throughout the state, the virus is having only a tiny impact on children aged 1-14. No 

 
12 Emily Oster, Schools Aren’t Super-Spreaders, The Atlantic, 

https://www.theatlantic.com/ideas/archive/2020/10/schools-arent-superspreaders/616669/  

https://www.theatlantic.com/ideas/archive/2020/10/schools-arent-superspreaders/616669/


 

child has been reported to have died from the virus in the State.13 This is consistent with the data 
in other states as well.14 
 
 When Utah’s public education system is viewed as a whole, it simply makes no sense to 
permit all students statewide to go to school while carving out one school district for 
discriminatory treatment. This can be most easily seen via this graphic, which shows that many 
jurisdictions outside of Salt Lake face similar difficulties in controlling the coronavirus: 
 

 
 

13 Defenders of the District’s decision point to the health and concerns of teachers and administrators as 
balancing out the relative harmlessness of the virus to children. While the concerns of school staff and faculty are 
crucial, and they should be accommodated wherever possible, such concerns are not constitutionally guaranteed 
rights. SLCSD is obligated to hold the right of students to participate in free and open schools as sacrosanct and 
make accommodations to district employees wherever they may be made without harming students’ constitutional 
interests. 

14 Oster, https://www.theatlantic.com/ideas/archive/2020/10/schools-arent-superspreaders/616669/ (citing 
data from Texas, Florida, and Georgia). 

https://www.theatlantic.com/ideas/archive/2020/10/schools-arent-superspreaders/616669/


 

 
Case Incidence Per 100,000 People in Utah by Small Area in the Last 14 days.15 

 On the date state data was last consulted, case rates throughout the state were highly 
variable, providing absolutely no basis to consider Salt Lake City as posing a heightened threat 
beyond many other areas. Salt Lake City shares the “red” coloring on the map (meaning 14-day 
case incidence of more than 200) with many other counties, including Box Elder, Cache, Davis, 
Emery, Summit, Utah, and Wasatch counties. While some parts of Salt Lake City show 
particular cause for concern (Glendale- 621; Avenues- 378) those outbreaks are matched and 
surpassed in many other areas of the state (Hurricane/La Verkin- 361; Logan- 439; North Salt 
Lake- 451; Orem North- 1288; Sandy- 461; Springville- 642 Wasatch County- 415; West Valley 
415). 
 
 A rational review of these data would never lead one to conclude that the areas within 
Salt Lake City, and those areas alone, should see in-person education halted. Whether or not 
leaders in Salt Lake prefer such an outcome, viewing the decision at the level of the state public 
education system shows a clear irrationality to the idea that Salt Lake schools must close. Salt 
Lake City surpasses other areas of the state in COVID cases, but it trails many others, making it 
clear that there is no justification for the status quo. 
 
 What is more, as in-person learning has shut down in all Salt Lake City public schools, a 
troubling imbalance has taken hold. Under the status quo, all in-person learning in the state’s 
capital city is currently taking place in for-profit private schools, most of them expensive 
institutions that cater to the city’s wealthy. While public school students struggle to deal with the 
challenges of a well-intended but slapdash online learning system, private school students 
continue face-to-face interactions with their teachers, and go on socializing at school. It cannot 
be the case that the drafters of article X, who set up a public education system that was “free” 
and “open” to all Utah children, would view it as acceptable that in-person education in Salt 
Lake City would be limited to those able to pay private tuition, while those participating in the 
public education system would be required to attend school from home, on computers, without 
any chance of personal interaction or face-to-face instruction. If Utah’s promise of a public 
education system that is free and open to all is to have any beneficial meaning, it must mean that 
public school students are assured the basic right to go to their schools, barring immediate 
emergency, especially where the government deems it safe for private school students to do so. 
The fact that no shut-down has been imposed on Salt Lake’s many private schools, which 
currently function with reasonable success, proves that no closure-level emergency exists. It 
directly violates the Utah Constitution to close public schools under the notion that in-
person learning poses a public health danger, while private schools operate normally in the 
same boundaries. 
 
 The state’s current coronavirus control regime expressly carves schools out of the various 
restrictions imposed on communities with high transmission rates, since “[s]chools play an 

 
15 Image from Utah Department of Health, coronavirus.utah.gov/case-counts/, last visited October 4, 2020. 
 



 

essential role in the infrastructure and well-being of our state and our communities.”16 SLCSD 
has opted to be more restrictive than all other school districts, more restrictive than all of Utah’s 
private schools, and more restrictive than the guidance issued by Governor Herbert in 
consultation with the Utah State Health Department. This position is irrational and 
impermissible. 
 

B. SLCSD Has Selected Metrics for Return to School That Are Irrational 
 

In its July 30, 2020 Board Meeting, the District announced two key metrics that would 
guide its decision-making, stating that no in-person learning would take place until such time as 
“Salt Lake County has a positive test percentage below 5 for seven consecutive days and the 
number of daily cases is less than 10 per 100,000 individuals.”17 The positive test percentage of 
5 percent is particularly irrational. 

 
 SLCSD has failed to explain the basis for this metric and has never disclosed any expert 
source from whence it came. The District has often referred to the Salt Lake County Health 
Department as providing expert advice regarding pandemic planning, but multiple sources within 
the County Health Department confirm that their department was not the source of this metric.18 
They also deny having even heard of such a measurement as a reasonable test for safe 
educational operations. Indeed, Granite School District, which receives the same data and advice 
from the County Health Department, managed to open its doors to its 64,000 students, opting to 
close schools only when localized outbreaks occur, instead of outright banning classroom 
education across the board. The District has failed to reference any source supporting its 5% 
positivity rate metric, making it presumptively likely to have been conjured without a clear 
rational basis.  Without any visible source or analysis supporting the 5% positive test rate 
threshold, SLCSD’s decision to rely on this metric remains inexplicable. Such arbitrariness in 
setting educational policy is unconstitutional.19  
 
 Not only is the measure arbitrary, it is also fanciful, as it anticipates a return to school 
only in unforeseeable, far-distant circumstances. Utah’s positive test rate was last below 5% in 
May. The state’s current positive test rate currently hovers at nearly triple the 5% requirement. 
Given current circumstances, it is simply impossible to achieve the District’s standard for 
returning to any form of in-person learning for the foreseeable future. And even if it is not 

 
16 https://coronavirus-download.utah.gov/Health/Transmission_Index_FAQ.pdf  
17 Salt Lake City School District Restart Plan 2020-2021, attached as Exhibit 2C1a to July 30, 2020 Board 

Meeting agenda, available at https://www.slcschools.org/board-of-education/board-meetings/2020-21/20200730-
1700-1/agenda/english/  

18 The District continues to claim that this metric was suggested by the Salt Lake County Health 
Department, with Superintendent Madden stating in a September 29 district-wide message that the District’s metrics 
were chosen “based on data from the Salt Lake County Health Department and other public health experts.” See 
https://www.slcschools.org/departments/superintendents-office/superintendents-message/2020-21/superintendents-
message-2020-09-29/ . Community members have repeatedly tried and failed to trace the concept to any person 
within the Health Department. 

19 See Bishop v. U.S. ex. rel. Holder, 962 F.Supp.2d 1252, 1288 (N.D. Okla. 2014) (“A state may not rely 
on a classification whose relationship to an asserted goal is so attenuated as to render the distinction arbitrary or 
irrational.”) citing City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 447 (1985). 

https://coronavirus-download.utah.gov/Health/Transmission_Index_FAQ.pdf
https://www.slcschools.org/board-of-education/board-meetings/2020-21/20200730-1700-1/agenda/english/
https://www.slcschools.org/board-of-education/board-meetings/2020-21/20200730-1700-1/agenda/english/
https://www.slcschools.org/departments/superintendents-office/superintendents-message/2020-21/superintendents-message-2020-09-29/
https://www.slcschools.org/departments/superintendents-office/superintendents-message/2020-21/superintendents-message-2020-09-29/


 

inherently irrational to set a standard that cannot be satisfied, it makes no sense where every 
other district in Utah, and every known private school within Salt Lake City itself, have all 
worked out metrics that allowed for some level of in-person education. The 5% measure does not 
appear to balance harms with benefits. It simply mandates that in-person learning will not take 
place in the District until the COVID-19 virus has been essentially defeated. 
 

The internal logic of the 5% positive test rate threshold is self-defeating. Basic human 
nature suggests that when cases go down, fewer people will seek COVID tests. This means that 
the denominator will always fall with the numerator where testing results are concerned, making 
it nearly impossible to achieve the 5% goal until the pandemic has been more or less 
neutralized.20 It is simply not rational for a school district to make it impossible for children to 
attend school until such unknown time as the virus is brought fully under control, when every 
other school district has found ways to return to school despite the ongoing pandemic. Other 
government entities are well suited to manage the overall fight against COVID-19. SLCSD is 
poorly positioned to understand and operationalize the relevant data and has adopted irrational 
thresholds as a result. Its mandate is to provide education to children, and it has failed this core 
directive. 
 
V. This Failure of Equal Opportunities Must Be Corrected by the Responsible State 

Government Actors  
 
 As set forth above, the failure of Utah’s public-school system to provide equal or 
adequate opportunities to the students of Salt Lake City is a violation of core constitutional 
rights. To date, officials and entities at the top of state government have approached this issue as 
one of local concern. But this is not permissible. 
 
 Although the legislature has enacted a scheme in which the public education system is 
managed by local school districts, it has never ceded the overall responsibility to establish and 
maintain that system—nor could it. The Constitution places the responsibility of establishing and 
maintaining the system squarely on the legislature. See Utah Const. art X § 2; see also Utah 
School Boards Association v. Utah State Board of Educ., 17 P.3d 1125, 1129 (Utah 2001) (“The 
legislature has plenary authority to create laws that provide for the establishment and 
maintenance of the Utah public education system.”). Similarly, the State Board of Education’s 
obligation to control and oversee the public education system is non-waivable, mandated 
expressly by the Constitution. Utah Const. art. X § 3. Whatever these powerful state actors 
consider to be local issues in terms of day-to-day operations, they are not permitted to forfeit to 
local districts the fundamental obligations to provide a free and open education to all of Utah’s 
students. 
 
 The failure of SLCSD to provide adequate educational opportunities to its students is not 
merely the failure of a local school district—it is a gaping hole in the statewide education system 

 
20 Those who defend a low-positivity rate metric as a trigger for returning to school often suggest that it is 

intended to show where a populace is participating in enough testing. And where a jurisdiction is prepared to 
conduct large-scale tests of the general population, such metrics may be sensible. However, Utah has not announced 
any such initiative, virtually guaranteeing that positivity rates will remain above 5% for a very long time. 



 

mandated by the Utah Constitution, and by extension a violation presided over by those actors 
charged with securing free and public education to Utahns. As long as one district is allowed to 
continue denying live, in-person education to students, while all other districts in the State work 
to safely instruct their students in person, the state educational system has failed its constitutional 
mandates. Notions of local control must give way to strong state officials who are serious about 
assuring that all Utahns receive their constitutional due. 
 
VI. The Pandemic Does Not Justify the Sustained Denial of Constitutional Rights 
 
 Undoubtedly, policymaking during a pandemic is complex and challenging. Information 
is uncertain and controversy and attention are heightened. Thus, in the opening stages of such 
crises, government actors receive deference relating to their good faith efforts to protect the 
public. But this deference must be short-lived. The words of Justice Samuel Alito, dissenting in a 
recent case on the right of churches to hold services during the pandemic, are resonant here: 
 

For months now, States and their subdivisions have responded to the pandemic by 
imposing unprecedented restrictions on personal liberty, including the free 
exercise of religion. This initial response was understandable. In times of crisis, 
public officials must respond quickly and decisively to evolving and uncertain 
situations . . . . In general, that is what has happened thus far during the COVID-
19 pandemic. 
 
But a public health emergency does not give Governors and other public officials 
carte blanche to disregard the Constitution for as long as the medical problem 
persists. As more medical and scientific evidence becomes available, and as 
States have time to craft policies in light of that evidence, courts should expect 
policies that more carefully account for constitutional rights. . . . Now four 
months have passed . . . The problem is no longer one of exigency, but one of 
considered yet discriminatory treatment of places of worship.21  

 
 Justice Alito’s words are echoing through other courts, as additional pandemic-related 
cases begin to be decided.22 One judge in the Western District of Pennsylvania eloquently 
summed up the problem: “It is now September and the record makes clear that Defendants have 
no anticipated end-date to their emergency interventions. Courts surely may be willing to give in 
a fleeting crisis. But here, the duration of the crisis—in which days have turned into weeks and 
weeks into months—already exceeds natural disasters or other episodic emergencies and its 
length remains uncertain. Faced with ongoing interventions of indeterminate length, suspension 
of normal constitutional levels of scrutiny may lead to the suspension of constitutional liberties 
themselves.” Cty. of Butler v. Wolf, No. 2:20-CV-677, 2020 WL 5510690, *7 (W.D. Pa. Sep. 14, 
2020) (emphasis added). 

 
21 Calvary Chapel Dayton Valley v. Sisolak, 140 S. Ct. 2603, 2605 (2020) (Alito, J., dissenting).  
22 See Cty. of Butler v. Wolf, No. 2:20-CV-677, 2020 WL 5510690, *7 (W.D. Pa. Sep. 14, 2020) (citing 

Sisolak dissent while finding that Pennsylvania Governor’s shut-down orders were unconstitutional); Baptiste v. 
Kenealy, No. 1:20-CV-11335, 2020 WL 5751572, *7 (D. Mass Sep. 25, 2020) (citing Sisolak dissent in decision 
denying injunctive relief while warning public officials regarding duration of emergency actions).  







 

 250 East 500 South   P.O. Box 144200   Salt Lake City, UT   84114-4200     Phone: (801) 538-7500 

November 9, 2020 

 

Mr. Ryan Bell 
50 W. Broadway, Suite 1000 
Salt Lake City, Utah 84101 
 
Dear Mr. Bell: 
 
The influence of the current pandemic on our schools and community is a constant concern to state and 

local education leaders. We are intensely concerned that the education of every child in the state has 

been negatively impacted and we will likely not know to what extent for years to come.  

While the Utah State Board of Education recognizes its responsibility for general oversight of the public 

education system, the Utah State Legislature has made clear this be carried out “through a responsive 

education system that guarantees local school communities autonomy, flexibility, and client choice.” 

(UCA 53E-2-301(3)(c)(2)). To assure this local authority and autonomy remains in place, the State Board 

and its staff have worked with a wide group of stakeholders throughout the state to provide safe, 

responsible, and responsive recommendations and guidelines to local school leaders and required those 

local leaders to work within those guidelines.  

Providing locally elected boards of education decision making authority ensures a system responsive to 

those who elected them. In the court case that you cite to support your position that a student may not 

be denied access to the public education system, the court went on to recognize the balance of power 

between the state and local education system. Although Utah does have a state system of public 

schools:  

[D]istricts, while modified in their powers and prerogatives, have been 

perpetuated as administrative units of the state system and given certain 

local rights, all designed for, and conducive to, better administration of 

schools – the more efficiently to provide the children with the educational 

opportunities justly and constitutionally theirs. This is all done to secure 

more efficient administration and attention to details, so local needs may be 

met promptly and in such measure as to meet the demands and to keep the 

control of such local matters close to the children and the people most 

interested in them, that none may be neglected, hampered, or denied. 

Logan City Sch. Dist. v. Kowallis, 94 Utah 342, 77 P.2d 348, 353 (1938) 
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“The State Board may not govern, manage, or operate school district, institutions, and programs, unless 

granted that authority by statute. (53E-3-401(3)). In fact, by legislative mandate, it is a local board that is 

responsible to make and enforce policies necessary for the control and management of the district’s 

schools. It is the local board who shall “do all other things necessary for the maintenance, prosperity, 

and success of the schools and the promotion of education.” (53G-4-402). 

The board of education and administration of Salt Lake City School District are aware of the challenges 

facing families in your district. Many of these challenges are shared by charter schools and school 

districts throughout the state. Your concern and advocacy for students and families is to be 

commended. However, providing education in an online format is not a patently inferior education. 

Indeed, many students and even entire schools function in a virtual format even outside of the 

pandemic. The decision to offer education in an online format as well as to ensure its success is the 

responsibility of the local school board. 

Sincerely,  

 
Sydnee Dickson, Ed.D. 
State Superintendent of Public Instruction 
Utah State Board of Education 
 





---------- Forwarded message ---------
From: East High School <malynda.ivory@slcschools.org>
Date: Sat, Dec 5, 2020 at 6:20 PM
Subject: East High- Letter from the Principal
To: <nixnicci@gmail.com>
 

Dear East High parents and guardians, 

As my administrative team and I have reviewed student grades from Term 1, I wanted to share
some important information with you about our students’ academic progress. We know that
during the COVID-19 pandemic, our students’ educational experience has completely
changed. Many families in our community have been severely impacted by the pandemic, and
the toll has been felt in students’ academic performance and social-emotional well-being. 

At East, I’m concerned about the number of our students who received an F (failing) grade, an
I (incomplete) grade, or a NG (no grade) during Term 1. For Term 1, about 38 % of East
students received one or more F (failing), I (incomplete), or NG (no grade) grades. And 10%
of our total grades fit into this category. We understand this not sustainable and as a school we
are looking for ways to make changes this second quarter, including bringing in more small
groups of students and creating tutoring opportunities for students outside of the school day. 

I’m concerned about our students who are failing any class and about the number of East
students who are not completing assignments or engaging with their schoolwork. Parents, if
your family is experiencing extenuating circumstances, I urge you to share this information
with your school counselor, administrator, and/or with your student’s teachers so we can find
additional ways to support you. We have resources available to students who are struggling
academically.   

Our school has engaged a Community Outreach team that is being deployed daily to contact



students and families who are struggling. We are making at least one hundred calls each week
as well as home visits when we are unable to reach a family by phone. When a member of my
team reaches out to you, please check in and let them know what else we can be doing to
support you. We have many resources to help your family manage through the pandemic.
We’ve learned that one specific struggle for many families has been with technology. We have
had students come to the school to help them engage with the remote technologies and make it
work. This intervention has been incredibly successful. Additionally, our teachers are working
on essential standards for the class and focusing on the learning that is most important to
prepare students for their next classes. 

My staff and I will continue to work to reach every student, but we also need your support.
Here are some things you can do to help us help your student: 

1. Check to see if your child is in their Zoom class. Most of the Fs are because students are not
attending their classes. 

2. Check your child's grades and attendance in PowerSchool. If you need help accessing
PowerSchool, please call our front office at 801-583-1661. 

3. Attend teachers’ office hours if you need help. 
4. Take away video games during school hours. 

I know some will dismiss the number of students with failing grades, citing similarly shocking
numbers for students across the country. But my team and I care deeply about every one of our
students, and we need to implement solutions now to make sure none of our students get left
behind this year. 

Kindly, 

 

Greg Maughan

Principal

East High School

 

Salt Lake City School District would like to continue connecting with you via email. If you prefer to be
removed from our list, please contact Salt Lake City School District directly. To stop receiving all email
messages distributed through our SchoolMessenger service, follow this link and confirm: Unsubscribe

SchoolMessenger is a notification service used by the nation's leading school systems to connect with
parents, students and staff through voice, SMS text, email, and social media.



 

 

 

 

EXHIBIT D 

  



From: Jeremy Chatterton <Jeremy.Chatterton@slcschools.org>
Date: December 4, 2020 at 6:05:10 PM MST
To: annawpearce@gmail.com
Subject: Highland Term 1
Reply-To: Jeremy Chatterton <Jeremy.Chatterton@slcschools.org>

Dear parents and guardians,

As my administrative team and I have reviewed student grades from Term 1, I
wanted to share some important information with you about our students’
academic progress. We know that during the COVID-19 pandemic, our students’
educational experience has completely changed. Many families in our community
have been severely impacted by the pandemic, and the toll has been felt in
students’ academic performance.

At Highland High School, I’m concerned about the number of our students who
received an F (failing) grade, an I (incomplete) grade, or a NG (no grade) during
Term 1. For Term 1, about 30 % of all Highland students received one or more F
(failing), I (incomplete), or NG (no grade) grades. And 18% of out total grades fit
into this category. We understand this not sustainable and as a school we are
looking for ways to make changes this second quarter, including bringing in more
small groups of students and creating tutoring opportunities for students outside
of the school day.

I’m concerned about our students who are failing any class and about the number
of Highland students who are not completing assignments or engaging with their



schoolwork. Parents, if your family is experiencing extenuating circumstances, I
urge you to share this information with me and/or with your student’s teachers so
we can find additional ways to support you. We have resources available to
students who are struggling academically.  

Our school has engaged a Community Outreach team that is being deployed daily
to contact students and families who are struggling. We are making at least one
hundred calls each week as well as home visits when we are unable to reach a
family by phone. When a member of my team reaches out to you, please check in
and let them know what else we can be doing to support you. We have many
resources to help your family manage through the pandemic. We’ve learned that
one specific struggle for many families has been with technology. Our advocates
have been bringing students to school in person to help them engage with the
remote technologies. This intervention has been incredibly successful.
Additionally, our teachers are working on essential standards for the class and
focusing on the learning that is most important to prepare students for their next
classes.

My staff and I will continue to work to reach every student, but we also need your
support. Here are some things you can do to help us help your student:

1. Check to see if your child is in their Zoom class. The majority of the Fs are
because students are not attending their classes.

2. Check your child's grades and attendance in PowerSchool. If you need help
accessing PowerSchool, please call our front office at 801-484-4343.

3. Attend teachers’ office hours if you need help.
4. Take away video games during school hours.

I know many will dismiss the number of students with failing grades, citing
similarly shocking numbers for students across the country. But my team and I
care deeply about every one of our students, and we need to implement solutions
now to make sure none of our students gets left behind this year.

Kindly,

Jeremy Chatterton
Principal
Highland High School

 

Salt Lake City School District would like to continue connecting with you via email. If you
prefer to be removed from our list, please contact Salt Lake City School District directly. To
stop receiving all email messages distributed through our SchoolMessenger service, follow this
link and confirm: Unsubscribe

SchoolMessenger is a notification service used by the nation's leading school systems to
connect with parents, students and staff through voice, SMS text, email, and social media.



 

 

 

 

EXHIBIT E 

  



Ryan B. Bell (#9956)  
KUNZLER BEAN & ADAMSON, PC 
50 West Broadway, Suite 1000 
Salt Lake City, Utah 84101 
Telephone: (801) 994-4646 
rbell@kba.law   
 
Christopher B. Snow (#8858) 
CLYDE, SNOW & SESSIONS, P.C. 
201 South Main Street, Suite 1300 
Salt Lake City, Utah 84111 
Telephone: (801) 322-2516 
Facsimile: (801) 521-6280 
cbs@clydesnow.com 
 
Attorneys for Plaintiffs 
 
 

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 

STATE OF UTAH 

 
  
ERIC AND TORI BERGSTROM, et al., 
individuals 

 

 
 

DECLARATION OF CHRISTINE 
DEMORDAUNT 

Plaintiffs,  
  

v.  
  
STATE OF UTAH, GOVERNOR GARY 
HERBERT, in his official capacity, THE 
UTAH STATE BOARD OF EDUCATION, 
THE SALT LAKE CITY SCHOOL BOARD, 
and LARRY MADDEN, in his official 
capacity of superintendent of the Salt Lake 
City School District 
 

 

Defendants. TIER II CASE 
  

 
I, Christine DeMordaunt, declare as follows: 
 
1. I am over the age of eighteen and am of sound mind. I make this Declaration 



based on facts that are true to the best of my knowledge, information, and belief. 

2. I am a resident of Salt Lake City, Utah. 

3. I have two boys enrolled in the Salt Lake City School District. One is a student at 

East High School and the other is in the eighth grade at Clayton Middle School. 

4. We decided to transfer my eighth grader from Carden Memorial School to 

Clayton Middle School when he was in seventh grade.  He was enrolled in the NELP program in 

seventh grade and he did well in his classes. He needed additional help from us in his Language 

arts class and we were happy with the education he was getting after the school transfer.   

5. At the start of this year, he was also enrolled in the NELP program and after about 

four weeks into the new school year he was failing.  He was down, hated working on school 

assignments, and he was quickly losing his self-confidence.  It was a path that I was not willing 

to let my son walk down.  I felt the damage would be difficult to reverse if it continued, so I 

hired a tutor for three hours a week to help him with class work that he is struggling to complete. 

6. I also made an appointment with his counselor to switch him from NELP to CNA 

classes and dropped PE and elective classes.  I thought it best for him to focus on the basic 

classes.  We have told him that he hasn't failed—the system has failed him. I placed trust in a 

broken system and while others were jumping ship, I continued to believe it would work out 

soon because no one would let so many kids fall behind. 

7. My son in high school has expressed to me the many flaws with online learning. 

He has commented on the following: 

a. Online learning makes it difficult to talk directly to teachers in a timely 

manner 

b. Online learning can’t recreate a true class discussion where students 



bounce ideas off one another. 

c. The thumbs up button during virtual learning to show you are there creates 

a false sense of attendance. 

d. Students who are shy or less engaged turn off their camera and don't 

participate. 

e. Online learning creates an environment where students are only half 

focused and not accountable.  

f. Online learning makes it difficult to pay attention to long lectures from 

teachers and there are too many distractions at home to stay engaged.  

g. Online learning creates an unhealthy routine and bad habits by allowing 

students to get out of bed and go straight to the computer. 

h. Online learning causes many technical difficulties that are common for 

both students and teachers. Teachers have to help students who are having 

technical difficulties and it can take five to ten minutes away from class 

time.  

i. Online learning is difficult for students because they get fatigued from the 

constant screen time. 

8. My son at East High School is a straight A student striving to be ready and 

prepared to apply to a competitive college and pursue steps necessary to achieve his personal 

goals.  He works so hard and often is worried about his grades and if he will achieve success in 

uncharted territory.  The teachers seem less concerned about the individual.   

9. I believed that the Salt Lake City School Board would work continually to find 

ways to educate our children in the best way possible for their constituents—the children.  I have 



listened in on quite a few board meetings and cannot believe how dysfunctional and incompetent 

the board is. They are not willing to recognize that kids are falling behind, parents are not 

equipped to teach their children all school subjects for an extended time, and teachers are 

essential workers.   

I declare under penalty of perjury under the laws of the State of Utah that the foregoing is 

true and correct.  

Executed this 11 day of December 2020. 

 

      /s/ Christine DeMordaunt   
      Christine DeMordaunt 
 

 

 



 

 

 

 

EXHIBIT F  



Ryan B. Bell (#9956)  
KUNZLER BEAN & ADAMSON, PC 
50 West Broadway, Suite 1000 
Salt Lake City, Utah 84101 
Telephone: (801) 994-4646 
rbell@kba.law   
 
Christopher B. Snow (#8858) 
CLYDE, SNOW & SESSIONS, P.C. 
201 South Main Street, Suite 1300 
Salt Lake City, Utah 84111 
Telephone: (801) 322-2516 
Facsimile: (801) 521-6280 
cbs@clydesnow.com 
 
Attorneys for Plaintiffs 
 
 

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 

STATE OF UTAH 

 
  
ERIC AND TORI BERGSTROM, et al., 
individuals 

 

 
 

DECLARATION OF RAINA WILLIAMS 

Plaintiffs,  
  

v.  
  
STATE OF UTAH, GOVERNOR GARY 
HERBERT, in his official capacity, THE 
UTAH STATE BOARD OF EDUCATION, 
THE SALT LAKE CITY SCHOOL BOARD, 
and LARRY MADDEN, in his official 
capacity of superintendent of the Salt Lake 
City School District 
 

 
 

Defendants. TIER II CASE 
  

 
I, Raina Williams, declare as follows: 
 
1. I am over the age of eighteen and am of sound mind. I make this Declaration 



based on facts that are true to the best of my knowledge, information, and belief. 

2. I am a resident of Salt Lake City, Utah. 

3. I am the mother of five children. All of my children are enrolled in schools within 

the Salt Lake City School District. Two are enrolled in high school, two are enrolled in middle 

school, and one is enrolled in elementary school. 

4. My husband works from home and I work outside my home from 8:30 to 5:30. 

5. The educational needs of my five children are not being met under the virtual 

school protocol currently in place for the 2020-21 school year.  

6. Our online learning experience started out with us having to invest about $1000 

for a brand-new modem and router.  We also increased our monthly usage plan with Comcast, 

which cost an additional $30 a month.  I knew that based on our spring experience of trying to 

get everyone to log on to Zooms during school and work hours that we would not be able to do 

so in the fall. That is why we upgraded our internet system and data.  

7. As of today, all of our children are online learning from our home without adult 

supervision.  I have a nanny that comes to run errands a couple days a week but she is not able to 

sit and monitor the kids and she is not qualified to tutor. She brings her six-month old baby with 

her. 

8. My eighth grader is enrolled at Clayton Middle School.  He has ADHD and has 

always been a straight A student in the NELP program. He is naturally an introvert and is a 

homebody.  Not having school to go to and increase his socialization outlets has been 

devastating.  He has gone from getting straight As to almost all F's. My husband and I have not 

been able to give him the help and attention he needs because of our work schedules. 

9. My ninth grader at East High has always been a straight A student and always in 



the MELP program and excelling. Since switching to online learning, he has received failing 

grades in both terms of his freshman year.   

10. The online learning has changed my son significantly. He is lonely and feels 

isolated.  I have offered therapy and a gym membership, but nothing seems to help. Rather than 

do online school every day, he works two days a week and does school three days a week.   

11. My junior at East High School is a straight A student and a cheerleader.  For this 

reason, she did not want to switch schools.  She has managed alright, but has withdrawn from her 

AP classes to just normal classes because she feels that without getting the proper instruction 

needed in those classes it is not likely she would get a 3 or higher needed for college credit.  I 

believe the current situation is ruining her ability to increase her access to college skills and 

scholarships due to her withdrawing physically and socially.   

12. Our fifth grader has really struggled with online learning. This has forced me to 

pay up to $112.50 a week for her to attend tutoring with some friends three afternoons a week for 

three hours a day.  She still struggles to even want to get on Zoom, has started skipping her 

classes, and complaining that her eyes hurt from the computer screen.  

13. Online school has required me to have to hire a nanny to come and supervise my 

kids to make sure they are getting on their zooms, but even that is not helping them stay on zoom 

or get better grades.  Paying for a nanny costs me about $1200/month.   

14. On a good day I come home and feed everyone dinner and then do some chores, 

carpools, and errands.  I am usually done around with all of that around 9 p.m. and then I sit 

down with each kid individually and go through their assignments to see how I can help.  About 

every other night it ends in tears, yelling, fighting or I just give up.  It is not a positive 

environment and the results are not worth the battle.   



15. Online school has created so much stress that now two of my children are visiting 

a therapist and I have started seeing a therapist.  The stress that it creates at home affects my 

ability to be successful at my job. I do sales and therefore have taken a financial hit based on the 

lack of focus on my job because of the stress of my children's education.  

I declare under penalty of perjury under the laws of the State of Utah that the foregoing is 

true and correct.  

Executed this 13th day of December 2020. 

 

      /s/ Raina Williams    
      Raina Williams 

 
 

 



 

 

 

 

EXHIBIT G 

  



Ryan B. Bell (#9956)  
KUNZLER BEAN & ADAMSON, PC 
50 West Broadway, Suite 1000 
Salt Lake City, Utah 84101 
Telephone: (801) 994-4646 
rbell@kba.law   
 
Christopher B. Snow (#8858) 
CLYDE, SNOW & SESSIONS, P.C. 
201 South Main Street, Suite 1300 
Salt Lake City, Utah 84111 
Telephone: (801) 322-2516 
Facsimile: (801) 521-6280 
cbs@clydesnow.com 
 
Attorneys for Plaintiffs 
 
 

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 

STATE OF UTAH 

 
  
ERIC AND TORI BERGSTROM, et al., 
individuals 

 

 
 

DECLARATION OF SALLI FIEFIA 

Plaintiffs,  
  

v.  
  
STATE OF UTAH, GOVERNOR GARY 
HERBERT, in his official capacity, THE 
UTAH STATE BOARD OF EDUCATION, 
THE SALT LAKE CITY SCHOOL BOARD, 
and LARRY MADDEN, in his official 
capacity of superintendent of the Salt Lake 
City School District 
 

 

Defendants. TIER II CASE 
  

 
I, Salli Fiefia, declare as follows: 
 
1. I am over the age of eighteen and am of sound mind. I make this Declaration 



based on facts that are true to the best of my knowledge, information, and belief. 

2. I am a resident of Salt Lake City, Utah. 

3. I am the mother of seven children. Five of my seven children are enrolled in 

schools within the Salt Lake City School District. Of my five enrolled in school, four are 

enrolled in middle school and one is enrolled in elementary school. 

4. The educational needs of my seven children are not being met under the virtual 

school protocol currently in place for the 2020-21 school year. Moreover, my husband and I do 

not have the capability nor the financial means necessary to overcome the educational and 

financial burdens placed on my family due to virtual school protocol established by the Salt Lake 

City School Board.    

5. As their mother, despite my countless attempts to help all my children all at once, 

I am nowhere near able to provide my children the help they need to be successful under the 

current virtual school protocol.  

6. On many occasions, my children have needed answers to questions from teachers 

who are available and in a position to answer such questions. However, the current virtual school 

protocol has failed to provide them with an effective format for receiving answers to questions in 

a timely and productive manner. 

7. Under the virtual school protocol, my children’s grades have noticeably dropped. 

8. One of my middle schoolers attempted to meet with her teacher to address 

questions she had regarding difficult subject matter. She was told to watch online videos for 

answers to her questions, which, for her and most kids, is not an effective way to learn.  

9. My daughter has seemingly cried her way through every day of virtual school. 

Her grades have dropped from A’s and B’s to D’s and F’s. Most devastating is the loss of her 



confidence, excitement, and desire to learn. 

10.   I have been forced to move my second grader out of public school completely 

because virtual learning cannot satisfy his educational needs. As a second grader, he is physically 

incapable of sitting at a computer and receiving virtual instruction for hours at a time. 

Accordingly, we had no other option than to homeschool him, which has taken my time away 

from my other children’s virtual school needs. 

11. My new role as teacher and taskmaster, forced upon me by the virtual school 

protocol, has restricted my ability to provide my children with what they need most: the 

nurturing, care, and loving attention only a mother can provide.  

12. Due to the new environment created by the virtual school protocol, my home is no 

longer a place to relax and feel safe. Instead, my home is a very active school where normal 

family routines are replaced by screen time and more screen time.  

13. Virtual school has placed an added financial burden on my family. Because all of 

my children are home, instead of in school, I am forced to buy more groceries. Additionally, with 

all of the electronic devices needed to meet the demands of virtual school for five children, our 

electric bill has skyrocketed.  

14.  The Salt Lake City School District has failed my children and placed my family 

in a financially and an educationally unsustainable situation. 

15. The Salt Lake City School District has not met its responsibility and commitment 

to look out for the educational needs of those students that fall within its boundaries, including 

my own children. 

16. Because the Salt Lake City School District has shown an inability to understand 

and provide for the needs of its students during this pandemic, I am fearful for my children and 



the proper education they will not receive if remote learning remains in place. 

I declare under penalty of perjury under the laws of the State of Utah that the foregoing is 

true and correct.  

Executed this 12th day of December 2020. 

 

      /s/ Sallie Fiefia    
      Salli Fiefia 
 

 



EXHIBIT H 



Ryan B. Bell (#9956)  
KUNZLER BEAN & ADAMSON, PC 
50 West Broadway, Suite 1000 
Salt Lake City, Utah 84101 
Telephone: (801) 994-4646 
rbell@kba.law   
 
Christopher B. Snow (#8858) 
CLYDE, SNOW & SESSIONS, P.C. 
201 South Main Street, Suite 1300 
Salt Lake City, Utah 84111 
Telephone: (801) 322-2516 
Facsimile: (801) 521-6280 
cbs@clydesnow.com 
 
Attorneys for Plaintiffs 
 
 

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 

STATE OF UTAH 

 
  
ERIC AND TORI BERGSTROM, et al., 
individuals 

 

 
 

DECLARATION OF KODY POWELL 

Plaintiffs,  
  

v.  
  
STATE OF UTAH, GOVERNOR GARY 
HERBERT, in his official capacity, THE 
UTAH STATE BOARD OF EDUCATION, 
THE SALT LAKE CITY SCHOOL BOARD, 
and LARRY MADDEN, in his official 
capacity of superintendent of the Salt Lake 
City School District 
 

 

Defendants. TIER II CASE 
  

 
I, Kody Powell, declare as follows: 
 
1. I am over the age of eighteen and am of sound mind. I make this Declaration 



based on facts that are true to the best of my knowledge, information, and belief. 

2. I am a resident of Salt Lake City, Utah. 

3. I have three children, in grades 1, 5, and 8, enrolled in schools within the Salt 

Lake City School District.  

4. My wife and I have made tremendous sacrifices to try and make remote learning 

work for our children.  

5. To have at least one parent home to supervise our children, as is effectively 

required under the Salt Lake City School District’s remote learning program, my wife was forced 

to stay home rather than return to the workforce this year as originally planned. Without the 

added income from my wife’s employment, our family faces serious economic difficulties.  

6. More important than economic difficulties, I believe that the remote learning 

program instituted by the Salt Lake City School District has introduced long-term negative 

emotional and educational consequences to our children.  

7. Remote learning forces my children into extreme social isolation.  I believe my 

children’s interpersonal skills have begun to suffer as a result of the social isolation experienced 

while learning remotely. 

8. My experience has been that remote learning promotes a learning environment 

significantly inferior to in-person learning. 

9. My first grader is taught remotely by a teacher who is extremely kind, caring, and 

diligent. However, in the past three months, my first grader has not received any personal 

feedback on his performance in class from his teacher, has not had any assignments graded, and 

received only average grades on his report card without any feedback on how to improve. Parent-

teacher conferences for my first grader have either not been scheduled or cancelled. 



10. As parents, we are unable to help our first grader keep up with remote learning 

assignments in a non-chaotic manner.  

11. My first grader is often lost in remote learning classes and does not know what to 

do, which often results in panic attacks and tearful episodes.  

12. Compared to previous years, my eighth grader is less motivated to study, 

complete tasks, and learn when learning remotely. She received the lowest grade she has ever 

received last term.  

13. Remote learning has caused our eighth grader to have eye problems from staring 

at a screen for at least six hours a day. 

14. Most noticeably, my eighth grader complains of loneliness and being 

disconnected from her peers when remote learning. 

15. Although the teachers for our three children have done their best, the less-than-

ideal learning environment inherent with remote learning appears to be promoting mental and 

emotional health problems that I worry will have long-lasting effects. 

16. I have pleaded with the Salt Lake City School Board on behalf of my children in 

the spirit of advocacy, compromise, and common ground, to address mine and their concerns 

with remote learning. However, my encounters with some members of the Salt Lake City School 

Board have left me to believe the Salt Lake City School Board is unable to empathize with 

students in the Salt Lake City School District, understand all aspects of the situation, and work to 

find real solutions that work for everyone. 

17. The Salt Lake City School Board has failed to incorporate new information and 

data regarding the lack of spread of Covid-19 within schools and failed to learn from the 

successes of neighboring school districts that have given the choice of in-person learning to its 



students. Remote learning has been proven to not only be an ineffective way to slow the spread 

of Covid-19, but it has and will disproportionately punish children within the Salt Lake City 

School District. 

18. The Salt Lake City School Board is not qualified, nor does it have a 

responsibility, to address greater public health issues. I believe that Covid-19 spread mitigation 

efforts should be addressed by health experts who do have the responsibility to address greater 

public health issues. Such Covid-19 spread mitigation efforts should be addressed uniformly 

across an entire population and should focus on the lowest cost factors with the highest benefit.  

19. Locking down a single school district and forcing remote learning on its students 

is an extremely high-cost, low-benefit measure that disproportionately punishes small children, 

which is a travesty and tremendous injustice.  

I declare under penalty of perjury under the laws of the State of Utah that the foregoing is 

true and correct.  

Executed this 13th day of December 2020. 

 

      /s/ Kody Powell    
      Kody Powell 
 

 



EXHIBIT I 



Ryan B. Bell (#9956)  
KUNZLER BEAN & ADAMSON, PC 
50 West Broadway, Suite 1000 
Salt Lake City, Utah 84101 
Telephone: (801) 994-4646 
rbell@kba.law   
 
Christopher B. Snow (#8858) 
CLYDE, SNOW & SESSIONS, P.C. 
201 South Main Street, Suite 1300 
Salt Lake City, Utah 84111 
Telephone: (801) 322-2516 
Facsimile: (801) 521-6280 
cbs@clydesnow.com 
 
Attorneys for Plaintiffs 
 
 

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 

STATE OF UTAH 

 
  
ERIC AND TORI BERGSTROM, et al., 
individuals 

 

 
 

DECLARATION OF TORI 
BERGSTROM 

Plaintiffs,  
  

v.  
  
STATE OF UTAH, GOVERNOR GARY 
HERBERT, in his official capacity, THE 
UTAH STATE BOARD OF EDUCATION, 
THE SALT LAKE CITY SCHOOL BOARD, 
and LARRY MADDEN, in his official 
capacity of superintendent of the Salt Lake 
City School District 
 

 

Defendants. TIER II CASE 
  

 
I, Tori Bergstrom, declare as follows: 
 
1. I am over the age of eighteen and am of sound mind. I make this Declaration 



based on facts that are true to the best of my knowledge, information, and belief. 

2. I am a resident of Salt Lake City, Utah. 

3. I am the mother of three children. Two of my three children are enrolled at East 

High School within the Salt Lake City School District.  

4. In the spring of 2018, I started substitute teaching for the Salt Lake City School 

District after taking a seventeen-year break from teaching. 

5. In the fall of 2018, I took a position as a science teacher at Clayton Middle School 

in the Salt Lake City School District after working diligently to earn my return to licensure and 

securing additional endorsements. 

6. On July 7, 2020 we had a faculty meeting to discuss the proposed middle school 

schedule that would be presented to the Salt Lake City School Board (“the Board”). 

7. During the same month, the Board proposed and voted to start the school year 

entirely online and two weeks late. This left me, as a teacher, feeling confused about what was 

happening because the communication was so poor. 

8. Our faculty had not been surveyed about returning to in person school since the 

spring and as teachers we were worried about figuring out how to effectively teach in the new 

remote learning format. 

9. My husband and I considered moving our two high school children to either 

Judge Memorial High School, Skyline High School or Olympus High School. 

10. Ultimately, we decided to not to move our high schoolers because we believed 

that students would be back to in-person learning by October. The Board had implied that in 

person learning would begin in October. 

11. The District chose to start school two weeks late to give teachers time to train for 



the remote learning format. 

12. The trainings provided to the teachers were all virtual, lengthy, and had an 

attendance cap. Due to some technical difficulties, I missed the registration for the most valuable 

trainings and had to resort to inferior trainings that did not prepare me for teaching in a virtual 

classroom. 

13. When I tried to share my concerns with the Clayton Middle School 

administration, I became discouraged from feeling like I was not being a valued team member. 

My feelings of inadequacy led me to spiral into serious depression. 

14. During the two preparation weeks, Clayton Middle School teachers worked on 

taking computers to various at-risk students and getting them registered for school. The District 

promised that they would have Wi-Fi trucks available to facilitate this process. 

15. On the first day the trucks attended, the trucks were late and parked in the wrong 

place so the WI-Fi did not work. This forced teachers to use their phones to get students 

registered. The District sent trucks the next week with similar results. 

16. On September 8, 2020, the first week of school, Salt Lake City was hit with a 

major windstorm that forced many families to lose power. The windstorm forced the District to 

cancel school on the September 9th, the District said that school would be held on the 10th. 

17. On September 10th, after many students without power had to travel to various 

locations to use the internet, the district cancelled school again. One student of mine cried over 

Zoom when I told them that school had been cancelled again. 

18. I scheduled a Zoom call with my school’s administration to express my concerns 

and distress. I also made it clear that this first cancelled week illustrated the issues with online 

education that we would continually face.  



19. On this same day my son, a junior, went for a trail run to clear his head. When he 

arrived back home, he had a panic attack. This son is generally a very emotionally strong person. 

He feared that they would never start school. As a result, we had to seek help for him.  

20. My freshman also cried most days during the month of September starting with 

this failed first day of school. My husband began actively working to expose the weaknesses that 

lack of choice of in-person learning has for so many. 

21. When the school day finally started many of my students were still without 

internet or Wi-Fi. This made for a difficult first couple of weeks because students were 

intermittently joining Zoom meetings.  

22. By the end of September, I felt more like tech support than a teacher. The IT 

department was overwhelmed and has not provided acceptable customer service so I reached out 

to the Chief Information Officer of Salt Lake City School District, Sam Quantz, to see what 

could be done.   

23. Mr. Quantz told me that they only had thirty employees for 27,000 people. I was 

so troubled by Mr. Quantz’s response that I tried reaching out to my administration, the School 

Board, and Superintendent Madden. Superintendent Madden and one board member said that 

they would follow up with me, but they never did. 

24. At this time, I really felt that I was failing my students because of all the reasons 

stated previously. This caused me to go into serious depression for which I had to seek 

counseling.  

25. My depression led me to be emotionally unavailable for my family and I 

struggled sleeping.  

26. As I pushed to get students back in the classroom, I was shamed by the school 



counselors and other teachers for being reckless.  

27. By mid-October I knew I had to resign (with an effective date at the end of 

January) because I feared for the long-term consequences that my depression would have on my 

health and family.  

28. Since my resignation I have started having small groups in the school building for 

science labs, which were approved by the school’s principal. Students with special needs were 

already in the school, but I was the first teacher to bring in other students. This caused my 

colleagues to be hostile towards me because they thought that this was not a good practice.  

29. Online learning has had a severely negative impact on Clayton Middle School. 

The school’s enrollment is down over fifteen percent and dropping weekly.  If things do not 

improve, three or four teachers will have to be let got next year.  

30. Recently, my husband and I have decided to focus on moving our freshman to 

another school district for in-person high school. My junior will not transfer because of athletic 

eligibility.  

31. East High School is lacking emotional support needed for student success. The 

teachers are generally doing a fantastic job, but there is a lack of concern from the 

administration. As a teacher at Clayton Middle School, I knew that the Salt Lake City schools 

could host small groups, but East High School is choosing not to. They are not allowing students 

in the building. I have contacted the administration and counselors many times about emotional 

concerns and nothing ever happens.  

32. While my family and I are struggling from the consequences of online school, I 

am more concerned with how low-income students are affected. I have expressed these concerns 

in my emails to Larry Madden and the School Board.  



I declare under penalty of perjury under the laws of the State of Utah that the foregoing is 

true and correct.  

Executed this 12 day of December 2020. 

 

      /s/      
      Tori Bergstrom 
 

 

 



EXHIBIT J 



Ryan B. Bell (#9956)  
KUNZLER BEAN & ADAMSON, PC 
50 West Broadway, Suite 1000 
Salt Lake City, Utah 84101 
Telephone: (801) 994-4646 
rbell@kba.law   
 
Christopher B. Snow (#8858) 
CLYDE, SNOW & SESSIONS, P.C. 
201 South Main Street, Suite 1300 
Salt Lake City, Utah 84111 
Telephone: (801) 322-2516 
Facsimile: (801) 521-6280 
cbs@clydesnow.com 
 
Attorneys for Plaintiffs 
 
 

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 

STATE OF UTAH 

 
  
ERIC AND TORI BERGSTROM, et al., 
individuals 

 

 
 

DECLARATION OF JEFF MORTENSEN 

Plaintiffs,  
  

v.  
  
STATE OF UTAH, GOVERNOR GARY 
HERBERT, in his official capacity, THE 
UTAH STATE BOARD OF EDUCATION, 
THE SALT LAKE CITY SCHOOL BOARD, 
and LARRY MADDEN, in his official 
capacity of superintendent of the Salt Lake 
City School District 
 

 

Defendants. TIER II CASE 
  

 
I, Jeff Mortensen, declare as follows: 
 
1. I am over the age of eighteen and am of sound mind. I make this Declaration 



based on facts that are true to the best of my knowledge, information, and belief. 

2. I am a resident of Salt Lake City, Utah. 

3. I have a son enrolled in a high school within the Salt Lake City School District. 

4. Prior to the implementation of virtual learning imposed on all students within the 

Salt Lake City School District, my son was a 4.0 student and very self-motivated. 

5. At the inception of virtual learning, we equipped our son with his own office, 

desk, computer, printer, and all other supplies theoretically necessary to be successful to learn 

virtually.  

6. After months of virtual learning, however, instead of being engaged with his 

teachers during remote classes, he stays in bed, turns the volume down, and watches streaming 

entertainment on his phone despite our best efforts to encourage engagement. 

7. My son is noticeably bored with his remote classes and noticeably lacks 

motivation to excel in his classes. Last semester he even received a “No Grade”. 

8. Over the several months that my son has been learning remotely and spending 

abnormal periods of time staring at a screen, he has been experiencing problems with his eyes.   

9. My son plays varsity baseball, which has forced him to stay at his high school for 

fear of losing his spot on the team. Without varsity baseball, the educational deficiencies so 

clearly stemming from remote learning would have pushed him to seek education at any one of 

various neighboring school districts in order to receive a proper in-person education.   

10.   Even when I seriously considered moving my son to a high school outside of the 

Salt Lake City School District after the first term, I realized such a move would position my son 

behind his peers because Salt Lake City School District elected to proceed with only A-classes 

first term and only B-classes second term when schools outside the Salt Lake City School 



District provided both A-classes and B-classes the first term. 

11. By implementing and perpetuating, without adjustment, a forced remote learning 

program, Salt Lake City School District has frustrated the ability of my son to receive a proper 

education, which is his right to receive.  

I declare under penalty of perjury under the laws of the State of Utah that the foregoing is 

true and correct.  

Executed this 13th day of December 2020. 

 

      /s/ Jeff Mortensen    
      Jeff Mortensen 
 

 



EXHIBIT K 



Ryan B. Bell (#9956)  
KUNZLER BEAN & ADAMSON, PC 
50 West Broadway, Suite 1000 
Salt Lake City, Utah 84101 
Telephone: (801) 994-4646 
rbell@kba.law   
 
Christopher B. Snow (#8858) 
CLYDE, SNOW & SESSIONS, P.C. 
201 South Main Street, Suite 1300 
Salt Lake City, Utah 84111 
Telephone: (801) 322-2516 
Facsimile: (801) 521-6280 
cbs@clydesnow.com 
 
Attorneys for Plaintiffs 
 
 

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 

STATE OF UTAH 

 
  
ERIC AND TORI BERGSTROM, et al., 
individuals 

 

 
 

DECLARATION OF STARR SMITH 

Plaintiffs,  
  

v.  
  
STATE OF UTAH, GOVERNOR GARY 
HERBERT, in his official capacity, THE 
UTAH STATE BOARD OF EDUCATION, 
THE SALT LAKE CITY SCHOOL BOARD, 
and LARRY MADDEN, in his official 
capacity of superintendent of the Salt Lake 
City School District 
 

 

Defendants. TIER II CASE 
  

 
I, Starr Smith, declare as follows: 
 
1. I am over the age of eighteen and am of sound mind. I make this Declaration 



based on facts that are true to the best of my knowledge, information, and belief. 

2. I am a resident of Salt Lake City, Utah. 

3. I have four children and three are participating in remote learning.  It has been 

extremely challenging and isolating.   

4. Under the virtual learning curriculum, my children’s grades have noticeably 

dropped. 

5. My kindergartner is doing a little less than three hours of Zoom a day, so he is 

falling behind in his learning.  

6. My fifth grader does not like staring at her computer all day and she tries doing 

other games while she is in class.   

7. My seventh grader just began middle school completely online. She went from 

one teacher to six, and so many of the teachers do not even teach the class online.  She had 

several Fs on her report card this last term.  She even failed art and art is something that she 

loves.  My children’s emotional and educational development and has been extremely hindered 

by online learning. 

8. All of my children are desperate to get back to in-person school.   

I declare under penalty of perjury under the laws of the State of Utah that the foregoing is 

true and correct.  

Executed this 11th day of December 2020. 

 

      /s/ Starr Smith    
      Starr Smith 

 
 



EXHIBIT L 



Ryan B. Bell (#9956)  
KUNZLER BEAN & ADAMSON, PC 
50 West Broadway, Suite 1000 
Salt Lake City, Utah 84101 
Telephone: (801) 994-4646 
rbell@kba.law   
 
Christopher B. Snow (#8858) 
CLYDE, SNOW & SESSIONS, P.C. 
201 South Main Street, Suite 1300 
Salt Lake City, Utah 84111 
Telephone: (801) 322-2516 
Facsimile: (801) 521-6280 
cbs@clydesnow.com 
 
Attorneys for Plaintiffs 
 
 

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 

STATE OF UTAH 

 
  
ERIC AND TORI BERGSTROM, et al., 
individuals 

 

 
 

DECLARATION OF NICOLE 
KIRCHNER 

Plaintiffs,  
  

v.  
  
STATE OF UTAH, GOVERNOR GARY 
HERBERT, in his official capacity, THE 
UTAH STATE BOARD OF EDUCATION, 
THE SALT LAKE CITY SCHOOL BOARD, 
and LARRY MADDEN, in his official 
capacity of superintendent of the Salt Lake 
City School District 
 

 

Defendants. TIER II CASE 
  

 
I, Nicole Kirchner, declare as follows: 
 
1. I am over the age of eighteen and am of sound mind. I make this Declaration 



based on facts that are true to the best of my knowledge, information, and belief. 

2. I am a resident of Salt Lake City, Utah. 

3. I am the mother of one daughter. She is enrolled at East High School within the 

Salt Lake City School District. 

4. On March 13, 2020 I watched when Governor Herbert announced that there 

would be a two week “soft closure” for public schools.  My heart sank and I had a sick feeling 

that this period would be much longer. 

5. One month prior, our family had made the decision to move into a house which 

would allow for our daughter to remain in the district and continue her education at East High 

School.   As March passed, April passed, and then May passed, I watched my vivacious and 

socially engaged daughter deteriorate emotionally and even physically.  

6. My husband and I work full time jobs.  I would wake my daughter up in the 

morning, trying to motivate her before I left for work. But I knew that as soon as she checked in 

on her laptop and received any assignments, she would be back in bed sleeping. Not only was 

she sleeping for most of the day, her eating was sporadic, and she was becoming more 

withdrawn. 

7. She is part of the cheer team which has been the one positive thing for her during 

this virtual learning experience. My husband and I would have moved her to a different school 

this last fall if not for cheer. 

8. The school board has never made it clear what their intentions are for students in 

secondary education. We have been holding on, hoping that there would be some planning and 

implementation of getting all of our district’s kids back in school. 

9. Our plan is to move her to another high school in the fall of 2021 if there are not 



clear-cut plans for next year and the guarantee that she will be receiving an education in a school 

setting.  

10. The fall of 2021 will be the beginning of our daughter’s senior year.  The stress of 

having to move schools is evident in her, but we as her parents see the detriment that online 

schooling is causing.  The social and emotional nuances that being in school produce for a child 

are key to developing and gaining an understanding of the outside world. We are doing her, and 

all students who want in-person options, a great disservice if we continue down this path.   

I declare under penalty of perjury under the laws of the State of Utah that the foregoing is 

true and correct.  

Executed this 12th day of December 2020. 

      /s/ Nicole Kirchner   
      Nicole Kirchner 
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